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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 214 N. Michigan Ave., Chicago 1, Illinois. 
Subscription rate: $10 per year; single copies, 
price $1. 
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“Remember this also and be 
well persuaded of its truth: 
the future is not in the hands 
of Fate, but in ours.”—Jus- 
serand. 
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Opposing the Repeal 
of Section 452 


Charles W. Tye, of Joseph Froggatt & 


Reporting to our readers this month ts 
Company, Newark, New Jersey. 


—— recently concluded hearings before 
the Ways and Means Committee of the 
Congress resulted in a report which recom- 
mended not only the retroactive repeal of 
Section 462 (involving reserves for esti- 
mated future expenses), but also the repeal 
of Section 452. In view of the widespread 
interest in the retention of Section 452, sup- 
plemental statements were filed in opposi- 
tion to parts of the report of the committee. 
The following statement was submitted to 
the Honorable Colin F. Stam, chief of 
staff, Joint Committee on Internal Revenue 
Taxation, on behalf of the National Associa- 
tion of Insurance Agents: 

This representation is made on behalf of 
the National Association of Insurance Agents, 
a voluntary membership association num- 
bering in excess of 32,000 insurance agency 
members. Included in this membership are 
an estimated 150,000 individuals, duly licensed 
by the respective states, who are proprietors, 
partners, or corporate principals in the firms 
and corporations which comprise said in- 
surance agency members. The membership 
of this Association is an important segment 
of the national economy, which has the 
practical and legal obligation of consum- 
mating and maintaining insurance protec- 
tion for the majority of all individuals and 
business firms in the United States. This 
organization is comprised of independent 
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businessmen who specialize in the produc- 
tion and servicing of policies of fire, casualty, 
surety, marine and all other lines of general 
insurance for clients ranging from the 
smallest householder or automobile owner 
to the largest industrial corporation. 

This Association believes that Section 452, 
dealing with prepaid income, is peculiarly 
appropriate for equitable tax accounting of 
insurance agencies, and urges that, in sub- 
stance, it be retained rather than repealed 
retroactively. ; 

In this regard, the Report on H. R. 4725 
by the House Ways and Means Committee 
cited, as the sole ground for the repeal of 
Section 452, the fear that taxpayers might 
obtain the 1954 tax reductions they ex- 
pected under Section 462 “by changing the 
form of the transaction” and qualifying for 
Section 452 tax treatment. The Report 
states at page 4: 

“Proposals have been advanced that the 
income-deferring provisions of section 452 
should be retained in the law even though 
the estimated expense provisions of section 
462 are repealed. It is contended that the 
revenue loss from section 452 is relatively 
insignificant in relation to the loss involved 
in section 462. Your committee has given 
careful consideration to the possibility of 
such action. It has been advised by the Treas- 
ury, however, that if section 452 is not re- 
pealed at the same time section 462 is repealed, 
a number of taxpayers who have reported a 
greatly reduced tax liability by electing the 
benefits of section 462 would be able to accom- 
blish the same result by electing-to defer in- 
come under section 452, For example, under 
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section 462 it is possible to set up a reserve for 
estimated expenses attributable to fulfilling 
obligations of servicing and repairs under a 
product guaranty. If section 462 only were 
repealed, it would be possible for taxpayers, 
simply by changing the form of the trans- 
action, to defer under section 452 that por- 
tion of income from the sale of the product 
which is attributable to the liability for 
future servicing and repairs under the 
guaranty. It is, therefore, deemed necessary 
to repeal section 452 as well as section 462.” 
(Emphasis supplied) 

In the first place, it is extremely doubtful 
whether it would be legally or commercially 
feasible for most taxpayers to change the 


form of their transactions so as to defer : 


under Section 452 income which they would 
have been able to offset, in part, by reserves 


for estimated expenses under Section 462.. 


Apart from the fact that taxpayers gen- 
erally and insurance agents in particular d¢ 
not have complete freedom of action a 
regards changing the form of a transaction 
(contractual obligations and the dual, rathe 

than unilateral, nature of transactions tend 
to prevent this,) what the Treasury D« 

partment has obviously overlooked is tl 

fact that it is no longer possible for tax- 
payers to change the form of completed 
1954 transactions already reflected on the 
taxpayers’ records. There may be isolated 
fraudulent attempts in this respect, but it is 
submitted that such a possibility should not 
be the controlling factor in the final deter- 
mination of whether Section 452 should be 
repealed. 

The law is set-up so that 1954 is the im- 
portant year not only from the taxpayer’s 
standpoint but also from the Treasury’s 
standpoint due to the protective provisions 
of the law granted to the Secretary of the 
Treasury. Thus, the taxpayer may elect 
without consent of the Secretary or his 
delegate only for the first year beginning 
after December 31, 1953, and ending after 
August 16, 1954. After the first year con- 
sent of the Secretary is a condition precedent 
to coming under Section 452. It appears 
quite clear from the statute that any at- 
tempt to change the form of a 1954 trans- 
action in order to qualify under Section 452 
would enable the Treasury to utilize its 
power under Section 452(d)(3)(B), and 
withhold its consent to the election of S 
tion 452 treatment of prepaid income. 


€c- 


It should, of course, be emphasized that 
there is no way the transactions of an in- 
surance agency could be altered since all 
that is here involved is the receipt in one 
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* the business. Page 295. 


y»| a practical matter, can materially ef- 





ry’ 
* HIS ISSUE IN BRIEF 
: Ag you read this issue you will learn 
, that: 

’ . . . If the states are to preserve 
their right to regulate the insurance 
: business, they must enact adequate 
x legislation dealing with all phases of 


The basic organizational struc- 
ture of a department of insurance, as 


fectuate or defeat the ends of justice. 
Page 299. | 

Disagreement still exists as to 
whether competition in the fire insur- 
ance business is authorized under the 
rating acts. Page 305. 

The problems posed by the 
financially irresponsible motorist and 
by the uncompensated victim of the 
automobile accident, while closely re- 

| lated, are not identical. Page 310. 
| . . . The accident and health indus- 
| try has advanced from afew hundred | 
| million dollars of premium income a_ | 
| few years ago to about $3% billion at 
the present time. Page 318. 
A revision of the automobile | 
policy now puts the spouse of the 
named insured in the same status as 
| the insured himself. Page 328. 
The loss-of-hearing problem in 
the field of workmen’s compensation 
| is complex because it involves social, 
| economic and political considerations 
| as well as legal and medical princi- 
ples. Page 335. 





| .. . “Tontine” or “semitontine” life 
insurance policies are very much in 
evidence today. Page 345. 


year of term commissions on three or five 
year business. We believe such term com- 
missions qualify as “prepaid income” within 
the scope of Section 452 in that a liability 
to render. services over the period of the 
policy legally exists, and that no change in 
the “form of the transaction” is or would 
be required to qualify under Section 452. 
We believe the fears of the Treasury are 
unwarranted as respects taxpayers in gen- 
eral and insurance agents in particular since, 
as respects the latter, there is no casual 
relationship between the deferral of pre- 


paid income under Section 452 and the 
potential reserving for estimated return 
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commissions in the event of cancellation or 
termination of the insurance policy prior 
to expiration under Section 462. 


However, if the Treasury is of the opinion 
that the Congressional intent to distinguish 
unequivocally between Section 462 items 
and Section 452 items was not adequately 
expressed in the 1954 Code, it would be 
more reasonable and realistic for it to re- 
quest retroactive clarifying amendments to 
Section 452 rather than to write-off what 
has been universally hailed as a sound tax 
accounting statute by retroactive repeal. 


That insurance agency taxpayers hailed 
the enactment of Section 452 is quite under- 
standable since they have been plagued for 
over twenty years by the Supreme Court 
decision in the case of Brown v. Helvering 
291 U. S. 193 which, largely based on the 
“claim of right” doctrine promulgated in 
North American Oil Consolidated v. Burnet 
286 U. S. 417, denied to insurance agents 
the tax accounting treatment contemplated 
by Section 452. 


It is significant, that even prior to the 
Internal Revenue Code of 1954, there was 
evidence of reluctance on the part of the 
courts to carry the previous judicial inter- 
pretations to the drastic lengths dictated 
by a continuance of the distortions inherent 
in the arbitrary application of the “claim 
of right” doctrine. For example, in a recent 
case involving an insurance agency, Leedy- 
Glover Realty and Insurance Company v. 
Commissioner, 13 T. C. 95, aff’d 184 F (2) 
833, the decision of Brown v. Helvering, 
supra, distinguished in determining 
when income had been received for tax pur- 
poses, based largely on a showing of serv- 
ices to be rendered by the insurance agency. 
The court stated: 


was 


“The facts are, however, that the com- 
missions were not fully earned, because of 
petitioner’s obligation to service the poli- 
cies over their full terms x 

Similarly, in a recent case of Beacen 
Publishing Company v. Commissioner, decided 
on January 3, 1955 by the U. S. Court of 
Appeals for the Tenth Circuit, the court did 
not follow the rationale of Brown v. Helver- 
ing, supra. The question presented in this 
case was whether sums received for pre- 
paid newspaper subscriptions should have 
been included in the taxpayer’s income for 
the year in which they were received or 
pro-rated over the unexpired subscription 
period. The court declared that the obvious 
purpose of Sections 41 and 42 of the 1939 
Internal Revenue Code was to obtain from 
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the taxpayers a return reflecting its true 
income and to treat income received and de- 
ductible disbursements consistently. The 
court, as a practical matter, repudiated the 
“claim of right” doctrine as being inap- 
plicable to many types of situations there- 
tofore subjected to the doctrine. Rigid 
application of the “claim of right” doctrine 
would, in the court’s opinion, result in a 
distortion of the taxpayer’s taxable income 


in most cases. The court stated: 


“Plainly, Section 42 [1939 Code] contem- 
plates that prepaid sums can be returned in 
a year other than when received. It says 
that income shall be included in the taxable 
year received, under methods of 
accounting permitted under section 41, any 
such amounts are to be properly accounted 
for as of a different period’.. This is not a 
case where the Commissioner has exercised 
his broad discretion to require a taxpayer 
to adopt an accounting method which will 
clearly reflect income, but is one in which 
he has improperly applied a legal principle.” 


‘unless, 


We believe that the judicial trend is to- 
ward the view that tax provisions of the 
law should be in harmony with generally 
accepted accounting principles, which trend 
obviously had considerable bearing upon 
the deliberations of the Congress in the 
enactment of Section 452. We do not be- 
lieve the Congress should be stampeded into 
repealing a statute which covers accounting 
principles already sanctioned by the courts. 


The question of the loss of Revenue, of 
course is one that must be considered. A\l- 
though it would appear difficult, if not im- 
possible, to predict or estimate what rev- 
enue losses there would be in 1954, Section 
452 contemplates that all the income would 
be taxed, the only question is which year 
or years. In this sense, there is no “wind- 
fall” involved as that term was used at the 
Hearings. We should also point out the 
great majority of the members of this As- 
sociation are in the category of small busi- 
ness, and it is doubtful whether the loss of 
revenue in 1954 from this source would be 
at all significant. 


In conclusion, it is respectfully requested 
that serious consideration be given to the 
retention of Section 452 either in its present 
form or with retroactive clarifying amend- 
ments, for the following reasons: 

(1) It is doubtful, as a practical and legal 
matter, that the form of 1954 transactions 
could be changed for the sole purpose of 
qualifying under Section 452. 

(Continued on page 356) 
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Federal Legislation 


The mortgage insurance authority of the 
Federal Housing Administration has been 
increased from $2 billion to $3.5 billion. 
The House of Representatives tabled its 
H. J. Res. 202 and passed the Senate- 
approved companion measure, S. J. Res. 42, 
in lieu thereof. The measure (Public Law 
10) was approved on March 11, 1955. 


End Senate Welfare Fund Hearings 


A two-week investigation of welfare and 
pension fund operations was concluded on 
April 4 by a subcommittee of the Senate 
Committee on Labor and Public Welfare. 
During the hearings, which were com- 
menced on March 21, the subcommittee 
heard testimony from insurance executives 
and agents and union officials, among others. 
The subcommittee adjourned, subject to the 
call of the chair. What legislation, if any, 
will result from the investigation is the 
subject of considerable speculation within the 
insurance industry. As noted in this column 
last month, there is fear that any 
legislative restrictions upon the operation 
of these funds may include some regula- 
tion of insurers. 


some 


Pending Federal Legislation 


A bill to authorize federal purchase of 
surety bonds for postal employees and 
affiliates is currently being advanced in the 
House of Representatives. H. R. 4778, 
which was introduced March 10, was the 
subject of a one-day hearing by the House 
Committee on Post Office and Civil Serv- 
ice on March 30. The bill would authorize 
the Postmaster General to purchase surety 
bonds covering “any or all categories of 
postmasters, officers, and employees of the 
Post Office Department, contractors with 
the Post Office Department, and mail clerks 


What the Legislators Are Doing 


in the armed services and the Coast Guard, 
required by law or administrative determi- 
nation to be bonded.” 

Congressional provision for the settlement 
of claims against the federal government 
for damages resulting from the Texas City, 
Texas disaster of 1947 is still in the hill 
stage, although eight years have passed 
since the havoc resulting from explosion 
of nitrate fertilizer being loaded on ships 
in the harbor of that city. The current 
proposals to settle these claims (H. R. 
4045 and S. 1077) were introduced in mid- 
February and were referred to the Com- 
mittees on the Judiciary in both Houses. 
The present bills make no provision for the 
payment of subrogated claims of insurance 
companies, as did measures introduced last 
year. 

Air carriers, other than indirect air car- 
riers, would be brought under the provisions 
of the Federal Employers’ Liability Act by 
H. R. 4831. The bill would also provide 
coverage under the act for persons em- 
ployed “by a person owning railway cars 
which are delivered to connecting railroads 
or by a person owning railway track over 
which railway cars are operated,” and who 
have duties similar to regular railroad 
employees. 


Several States Defeat 
Variable-Annuity Bills 


Bills which would authorize the selling 
of the variable-annuity type of insurance 
contract have failed in New York, New 
Hampshire and Maryland. Proponents of 
this type of contract are now anxiously 
awaiting the fate of the variable-annuity 
legislation which has been introduced in 
New Jersey. 

The New Jersey State Life Underwriters 
Association has gone on record as favoring 
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postponement of any action on the bills 
for another year. Prudential Insurance 
Company, however, is going ahead with its 
efforts to achieve the enactment of the 
bills it is sponsoring in the New Jersey 
Legislature. The company is primarily in- 
terested in the group variable annuity, al- 
though it believes there is a big market for 
individual annuities based on equities. 


State Legislation 


Accident and Health Insurance 


Massachusetts . . . Accident and health 
policies calling for premiums payable monthly 
or at shorter intervals are excepted from 
the provisions relating to the termination or 
lapsing of accident and health policies for 
nonpayment of premiums. Chapter 263, 
Laws 1955, S. B. 29, approved April 7, 
1955, effective 90 days after approval. 


Agents and Brokers 


New Mexico . . . Two new laws require 
that applicants for licenses as insurance 
agents submit to an examination. Chapter 
290, Laws 1955, H. B. 97, approved March 
31, 1955, effective 90 days after adjourn- 
ment, and Chapter 291, Laws 1955, H. B. 
185, approved March 31, 1955, effective 90 
days after adjournment. 


Credit Insurance 


Idaho . . . Provision has been made that 
no person, firm or corporation loaning 
money for the purchase of property, or 
lender on the security thereof, or person, 
firm or corporation engaged in the selling 
of property may require the purchase or 
placing of certain insurance on the property 
from or through a particular agent, broker 
or insurance company. Chapter 103, Laws 
1955, H. B. 190, approved and effective 
March 11, 1955. 


Kansas . The “Kansas Consumer 
Loan Act” has been enacted into law. 
Among other things, it authorizes and regu- 
lates the issuance of certain insurance in 
connection with consumer-type loans in the 
amount of $2,100 and less. Laws 1955, S. B. 
79, approved April 6, 1955, effective from 
and after July 1, 1955, and its publication 
in the statute book. 


Doing Business 

Iowa .. . Contracts insuring against 
loss by fire or other perils may contain 
a coinsurance or contribution clause pro- 
vided the form setting up the terms has 
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been approved by the Insurance Commis- 
sioner. Laws 1955, S. B. 66, approved 
April 6, 1955, effective July 4, 1955. 


Life insurancé companies and associations 
may invest funds in bonds or other evi- 
dence of indebtedness issued, assumed or guar- 
anteed by the International Bank for recon- 
struction and development, in an amount not 
to exceed 2 per cent of its total assets as 
shown by the last annual report. Laws 
1955, S. B. 98, approved March 31, 1955, 
effective July 4, 1955. 


The “Unclaimed Funds 
Act for Life Insurance Companies” has 
been enacted. Laws 1955, S. B. 3, ap- 
proved March 19, 1955, effective July 1, 1955. 


Nevada . . 


Financial Responsibility Acts 


Maryland . . . Rented vehicles for 
which financial responsibility must be posted 
now include trailers or semitrailers. Chap- 
ter 434, Laws 1955, S. B. 291, approved 
April 18, 1955, effective June 1, 1955. 


Group Insurance 


Washington . . . A recent law provides 
in part that the maximum amount of an 
individual’s insurance is $20,000 or 150 
per cent of his annual pay up to a limit of 
$40,000. Chapter 303, Laws 1955, S. B. 
214, approved March 21, 1955, effective 90 
days after adjournment. 

Class AA counties are authorized to 
enter into health care service and group 
insurance coniracts for the benefit of their 
employees. Chapter 51, Laws 1955, H. B. 
185, approved and effective February 25, 1955. 


Insurance Litigation 


Colorado . . . Where a judgment against 
a foreign insurance company is unsatisfied, 
and after execution is issued on the judg- 
ment, the return of the sheriff 
that the judgment cannot be fully satisfied, 
the judgment creditor may file with the 
Insurance Commissioner a complaint, in trip- 
licate, setting forth these facts. The Com- 
missioner will then mail a copy of the 
complaint to the home office of the insur- 
ance company, and if the company within 
30 days after the mailing does uot pay and 
discharge the judgment or show 
cause, the Commissioner will suspend the 
license of the company to do business in the 
state. Laws 1955, S. B. 291, approved and 
effective April 15, 1955. 


discloses 


good 


(Continued on page 354) 
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The Insurance Department’s Responsibility 


in the Regulation of That Business in Florida 


By J. EDWIN LARSON 


4. VERY insurance-policy owner, or pro- 
4 spective policy owner, the insurance in- 
dustry, the insurance departments of the 
48 states and the state legislatures nation- 
wide should be concerned with the problems 
which we now face as a result of possible 
federal regulation of the insurance business. 

We must meet these problems realistically 
if the states are to continue in the field of 
insurance regulation and taxation. It should 
be kept uppermost in mind that we are 
dealing with interstate commerce over which, 
except for an act of Congress, the federal 
government has jurisdiction. 

In granting permission to the states to 
operate in this field of commerce, by the 
enactment of Public Law 15 in 1945, the 
Congress reserved to the federal govern- 
ment the authority to act in the event the 
states failed to act effectively. Therefore, 
the states’ continued authority to regulate 
and tax this business depends entirely upon 
their willingness to act effectively. Should 
there be a failure in the field of proper and 
effective regulation, enabling the federal 
government to act on this reservation of 
authority, all phases of insurance regulation 
and licensing would be removed from the 
state level—which is under an elected Com- 
missioner in Florida—and placed under the 
jurisdiction of an appointed federal commis- 
sion in Washington. Likewise, the revenue 
derived from insurance companies from 
premium taxes, which now amounts to more 
than $7 million annually in Florida, would 
be placed in serious jeopardy, as the states’ 
authority to tax the business of insurance 
would be very questionable. 


Miami Insurance Conference 


This paper and those following 
were presented March 28-29 at 
the Third Annual Miami Insur- 
ance Law Conference, sponsored 
by the School of Law, University 
of Miami, Coral Gables, Florida 


A short time ago, the Federal Trade 
Commission preferred charges against a 
number of companies, alleging misleading 
advertising practices; and the matter is now 
pending before that federal agency. I, of 
course, shall not debate the merits or de- 
merits of the complaint, and I mention it 
only to demonstrate that we are not dealing 
with a threat of federal intervention, but 
with a reality. 

A Senate subcommittee on antitrust and 
monopoly legislation has made inquiry into 
the credit life and credit accident and health 
field of insurance. This subcommittee re- 
cently rendered a report to the Committee 
on the Judiciary, and contained therein is 
the following, titled “A Final Admonition” : 


“The story of credit insurance is not 
entirely a story of chicanery, nor need it be. 
An impressive number of borrowers testi- 
fied before the subcommittee at Topeka 
that credit insurance paid their debt when 
they were beset by illness, accident, or by 
the death of the head of their household. 
Thus, like all forms of insurance, when not 
abused, credit insurance performs a most 
admirable function. 
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® 
J. Edwin Larson has been Treasurer 
and Insurance Commissioner of the 


State of Florida since 1941. 
3 


“Those who are associated with the credit 
insurance industry have the choice’ between 
the high calling of a great public service 
and yielding to a single temptation—greed. 
It is most regrettable that some few have 
brought disrepute to an industry so great 
as the insurance industry. 


“To those individuals who abhor the 
thought of Federal interference with the 
business of insurance, who desire the con- 
tinued regulation of the industry by the 
several States, the subcommittee has this 
final admonition: 


“This subcommittee will not allow itself 
to be blinded by subterfuge. Neither will 
it turn a deaf ear to those of our citizenry 
oppressed by the coercive practices related 
in this report. The citizens of Kansas and 
the other several states likewise are citizens 
of the United States. While these abuses 
here related continue, this subcommittee 
will not forever accept ‘attempts’ at regu- 
lation as a substitute for regulation of the 
business of insurance by the States. The 
patience of the Federal Government with 
those who would abuse the good name of 
insurance some day may come to an end.” 


The Insurance Department has attempted 
to regulate this phase of insurance through 
rules and regulations which we adopted in 
May of 1952. The Rules and Regulations 
Governing the Sale of Credit Life and 
Credit Accident and Health Insurance in 
Florida are patterned after the model rules 
and regulations promulgated by Zone 3 of 
the National Association of Insurance Com- 
missioners, and provide, in part, that a 
policy or certificate of insurance be delivered 
to the borrower whose life has been insured, 
and that policies, certificates, binders, appli- 
cations and other forms, as well as the rates 
charged, be filed with the Commissioner. 


While these rules have been helpful to 
some extent in providing regulation of this 
phase of the business, we feel that rules, 
no matter how good, cannot substitute for 
adequate laws. It is my purpose, therefore, 
that legislation be offered to the forth- 
coming legislature, which, if enacted, would 
alleviate some of the problems prevalent in 
the credit life and credit accident and health 
segment of the industry. 
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In order that the rights of the states may 
be preserved, the states are compelled to 
enact adequate legislation to regulate all 
phases of the insurance business. In addi- 
tion, sufficient tax moneys collected from 
insurance companies must be appropriated 
so that the insurance supervisory officials 
may enforce these laws properly. 


Public Law 15 placed upon the states the 
responsibility of enacting and enforcing 
adequate laws to regulate all phases of the 
insurance business. The Florida Insurance 
Department has and will continue to assume 
its responsibility in sponsoring constructive 
legislation and enforcing effectively all laws 
in this state relating to insurance. 

Months before the legislature convenes 
every two years, representatives of all seg- 
ments of the insurance industry, the Insur- 
ance Department and other interested persons 
discuss and formulate, at public meetings, 
an insurance legislative program. 


Many important insurance laws have been 
enacted during the past ten years, among 
which have been the rating laws in 1945, 
the Trade Practices Act and the life agents 
qualification law in 1947, the accident and 
health agents qualification law in 1949, and 
the revised fire and casualty agents quali- 
fication law in 1953. 


The accident and health standard provi- 
sions law, passed in 1947, provides that 
sample forms of all accident and health 
policies to be sold in the state must be filed 
with the Commissioner for approval or 
disapproval. This law was supplemented 
in 1953 by the individual uniform policy 
provisions law, which provides further ad- 
vantages to the policyholder. For instance, 
the company must give five days’ notice to 
the insured before exercising an option not 
to renew a policy; the insured has the right 
to cancel his policy when the company has 
that right; there is a mandatory grace 
period; and there is a two-year incontest- 
able clause. The individual uniform policy 
provisions law is a model bill with several 
minor changes in favor of the policyholder. 
In fact, most of the insurance laws passed 
in Florida during the past decade have been 
patterned after the National Association of 
Insurance Commissioners’ model bills, with 
the end result in view of promoting more 
uniform regulation and supervision through- 
out the states. 


In 1951, an attempt was made to secure 
enactment of a uniform insurance code. 
Although the proposal received overwhelm- 
ing approval by the Florida Senate, it failed 
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of passage in the House as the members 
of that body were unable to agree that 
this state was yet ready for such complete 
revision of our insurance laws. We are 
hopeful that by 1957 the insurance industry 
will be ready for a complete codification of 
our insurance regulatory statutes. 


Broadly speaking, insurance regulation in 
Florida is composed of three important, 
closely related fields of state supervision: 


(1) supervision and licensing of insurance 
companies transacting business in this state; 


(2) supervision and licensing of insurance 
agents, solicitors and adjusters in this state; 


(3) approving or disapproving rates. 


Supervision and Licensing 
of Insurance Companies 


Foreign companies.—Before an insurance 
company or association domiciled in another 
state is admitted to transact business in 
Florida, the Insurance Department thor- 
oughly investigates its background, its finan- 
cial stability, and whether or not it has 
operated successfully for at least three years 
in its home state. 


Foreign fire and casualty companies must 
have assets of not less than $250,000 in- 
vested in United States Government bonds, 
or otherwise as specified by statute, and 
foreign life companies must have a mini- 
mum of $200,000. 


In making application for license, all for- 
eign companies must submit properly com- 
pleted information forms to the Department, 
such as policy forms, certificate of compli- 
ance, service of process, and a financial 
statement, together with a copy of report 
on examination as of a date not more than 
one year prior to date of application for 
admission. 


Domestic companies.—Chapter 608, Flor- 
ida Statutes, provides that domestic insurers 
be possessed of and have $100,000 actually 
invested in United States bonds, or bonds 
of the states, counties or municipalities of 
the United States, or in mortgages, or deeds 
of trust on improved and unencumbered 
real estate worth not less than 50 per cent 
more than the amount loaned thereon at 
market value. 

Every insurance or surety company in- 
corporated under the laws of Florida, unless 
otherwise expressly provided, must have a 
capital stock of not less than $100,000 to be 
divided into shares having a par value of 
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not less than $1 or not more than $1, pay- 
able in cash. 


Examination of insurance companies.—An 
important responsibility of the Insurance 
Department is the periodic examination of 
insurance companies to determine their 
financial stability, to ascertain that the com- 
pany is fair and expeditious in its dealings 
with the policyholders, that reserves are 
wisely and conservatively invested, that the 
assets are preserved in such a manner as 
to enable the company to discharge all 
public obligations, and that no discrimina- 
tory practices exist. 


Supervision and Licensing 
of Insurance Agents in Florida 


Florida is one of the leading states in the 
education and qualification of insurance 
agents. As far back as 1935, although in 
a limited form, fire and casualty agents 
were required to pass an examination prior 
to being permitted to enter that field. The 
1941 legislature strengthened the law, and 
in 1953 there was a complete revision, 
setting up high educational requirements to 
be met by those entering the fire and casu- 
alty field, both as solicitors and as agents. 
Approved courses of insurance have been 
established in eight schools, colleges and 
universities, and 13 company-operated schools 
have been approved by the Insurance De- 
partment. 


Resident requirements were established 
under the 1953 act, providing that a pros- 
pective solicitor must have been a resident 
of Florida for six months immediately pre- 
ceding the date on which he can qualify 
for license. He must complete an approved 
insurance course or must have had at least six 
months’ experience in insurance duties, pro- 
vided that such experience was within one 
year before the date of filing the application. 


On the other hand, an applicant for an 
agent’s license must have been a resident 
of Florida for one year immediately pre- 
ceding the filing of application therefor, 
and must have met educational requirements 
either by having completed successfully a 
course of insurance in a school or college 
approved by the department, or by having 
had at least one year’s experience in re- 
sponsible insurance duties in the lines of 
insurance for which he is to be examined. 


Life and accident and health.—Applicants 
for life insurance agents’ licenses must be 
residents of Florida—except in the case of 
those applying for nonresident licenses— 
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and must pass an examination prescribed 
by the Commissioner. The applicants for 
accident and health licenses only must also 
pass an examination prescribed by the In- 
surance Commissioner. 


The Code of Ethics, promulgated by the 
Department after consultation with the 
Florida State Association of Life Under- 
writers and adopted in June, 1948, defines 
twisting, rebating, defamation and misrepre- 
sentation, and outlines a professional code 
for life agents. 


Adjusters and bail bondsmen.—An appli- 
cant for an adjuster’s license must be exam- 
ined in those lines of insurance adjusting 
for which he is to be licensed. 


Limited surety agents (bail bondsmen) are 
required under the fire and casualty agents 
qualification law to pass a course provided 
by the general extension division of the 
University of Florida and to pass the De- 
partment’s examination. 


This act empowers the Commissioner to 
promulgate rules and regulations which have 
been adopted in connection with the opera- 
tion of bail bondsmen. For the sake of 
clarity and to incorporate some of the 
rules and regulations into law, a completely 
new bail bondsmen qualification law, sepa- 
rate in itself, will be introduced in the 1955 
legislature. Likewise, we plan to offer legis- 
lation strengthening the adjusters law. 


Hearings.—The Commissioner may sus- 
pend or revoke a solicitor’s, agent’s or ad- 
juster’s license for violating the insurance 
laws after due notice and proper hearing. 
The decision of the Commissioner may be 
reviewed by the circuit court. 


Anticoercion Rules and Regulations 


Section 627.73, Florida Statutes, 1953, au- 
thorized the Commissioner to promulgate 
and adopt rules and regulations relative to 
the placing of insurance on mortgage property. 
These anticoercion rules and regulations 
were adopted in May, 1954, and provide, 
briefly, that: 


(1) A lender shall inform a borrower of 
his rights relative to the placing of insurance. 

(2) The lender has the right to select the 
type of insurance company whose policies 
shall be acceptable. 

(3) The borrower shall have the right to 
submit to the lender a list containing a 
reasonable choice of agencies selected by 
the borrower who will write the insurance 
in connection with the loan. 
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(4) If the policy is canceled by the in- 
surer, the borrower must furnish a new 
policy acceptable to the lender. 


(5) In the event the mortgage is trans- 
ferred by the original mortgagee to another 
party during the term of the insurance con- 
tract, the insurance coverage shall not be 
canceled except by mutual agreement. 


(6) Complaints of coercion filed with the 
Commissioner must be in the form of a 
sworn statement signed by the complainant. 


Rules and Regulations Relative 
to Installment Sales 


Section 627.73, Florida Statutes, 1953, also 
authorized rules and regulations relative to 
insurance in connection with installment 
sales of, or loans on, personal property, 
which were adopted in December, 1954. 
These do not apply to credit life and credit 
accident and health insurance. 


They are, briefly: 


(1) Insurance companies must file with 
the Insurance Commissioner the name of 
official or agent of the company located in 
the state who will be fully responsible for 
the company’s compliance with these rules 
and regulations. 

(2) Representatives of finance factors 
who, in connection with installment sales 
or loans, negotiate contracts of insurance 
covering property insurance in which they 
have no interest must hold an agent’s license. 

(3) The company must 
plete records of all policies. 


maintain com- 


(4) Adjustment of claims must be made 
by qualified representatives. 

(5) The company shall not negotiate with 
any agent a contract which permits the 
agent to retain any portion of the premiums 
received for the payment of losses incurred. 
factors 


(6) Representatives of finance 


must be licensed as agents. 


(7) Any agent or dealer who arranges 
for insurance covering personal property 
must, at the time of assuming responsibility 
of insurance coverage, deliver to the buyer 
a receipt or binder and concise description 
of the insurance. 

(8) Automobile policies not containing 
bodily injury or property damage coverage 
shall be stamped showing that the policy 
does not provide such coverage. 


(9) In event of repossession and cancel- 
lation of policy, the insurance company or 
agent shall protect itself by securing a cer- 
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tificate of repossession which would justify 
cancellation and retension by the finance 
factor of return premium for credit against 
the unpaid balance. 

(10) In case of prepayment of loan and 
cancellation of policy, the insurance com- 
pany shall have evidence on file that the 
insured has received return of premium. 

(11) If certificate is issued under a master 
policy, the same coverage as is provided in 
individual policies shall apply. 

(12) No coercion in any form or manner 
shall take place in any insurance transaction. 


Approving or Disapproving Rates 


Regulation of rates for fire insurance, 
Chapter 629, Florida Statutes, became effec- 
tive in 1945, and Chapter 630, Florida 
Statutes, providing for the regulation of 
rates for casualty insurance, fidelity, surety 
and guaranty bonds, became effective in 
1946, 

Companies are required to file their manuals 
or rates and rules, policy forms and endorse- 





ments, and all rating plans which they propose 
to use. This may be accomplished by the com- 
pany by either filing individually or becoming 
affiliated with one of the eight licensed 
rating bureaus in the state. All rates must 
be supported by statistics and other sub- 
stantiating data. 


The laws require that rates shall be 
reasonable, adequate and not unfairly dis- 
criminatory. 


Conclusion 


As the insurance supervisory official of 
the State of Florida, I have clear and defi- 
nite responsibilities to the insurance-buying 
public. 


In carrying out these responsibilities, I 
have in almost all instances received the full 
cooperation of the Florida Legislature, the 
insurance industry and the people in the 
state. Only through this spirit of mutual 
helpfulness and cooperation can we in Florida 
maintain adequate regulation of the insurance 
business at the state level. [The End] 


Supervision of Insurance 


By JOSEPH A. NAVARRE 


| Joseph A. Navarre is Insurance Com- | 
missioner of the State of Michigan. | 


s¢IN EVERY STATE, not wholly barba- 

-rous, a philosophy, good or bad, there 
must be. However slightingly it may be the 
fashion to talk of speculation and theory, 
as opposed (sillily and nonsensically op- 
posed) to practice, it would not be difficult 
to prove, that such as is the existing spirit 
of speculation, during any given period, 
such will be the spirit and tone of the reli- 
gion, legislation, and morals, nay, even of 
the fine arts, the manners, and the fashions. 
Nor is this the less true, because the great 
majority of men live like bats, but in twilight, 
and know and feel the philosophy of their 


age only by its reflections and refractions.” ? 


. 


Insurance supervision under the law is 
a functional legal government. 
“Government is a contrivance of human 
wisdom to provide for human wants,’ says 
Edmund Burke. “Men have a right that 
these wants should be provided for by this 
wisdom. Among these wants is to be 
reckoned the want, out of civil society, of a 
sufficient restraint upon their passions. 
Society requires not only that the passions 
of individuals should be subjected, but that 
even in the mass and body, as well as in 
the individual, the inclinations of men should 
frequently be thwarted, their will controlled, 
and their passions brought into subjection. 
This can be done only by @ power out of 
themselves; and not, in the exercise of its 
function, subject to that will and to those 
passions which it is its office to bridle and 
subdue. In this sense the restraints on 


process of 





1 Samuel Taylor Coleridge, Essays on His Own 
Times. 


Miami Insurance Conference 


299 















men, as well as their liberties, are to be 
reckoned among their rights.” * 


Thus, in 1790, Burke outlined the basic 
philosophy underlying the regulation, con- 
trol and supervision of the business of in- 
surance. The agency of supervision, as it 
exists today in the various 
contrivance of human wisdom to provide 
for human wants.” It is a creature of the 
legislatures and reflects th interpretation 
of communal wisdom’s provisions for human 
wants. Not only does it reflect in its basic 
concept the “wisdom” of the legislature which 
created it, but it is a chameleon reflecting 
the hues and colors of successive legisla- 
tures and other influences as well. The 
Department of Insurance, as it evolves and 
is developed, becomes the political force, 
the “restraint” upon “the passions of in- 
dividuals,” and the instrumentality through 
which “the inclinations of men should fre- 
quently be thwarted, their will controlled, 
and their passions brought into subjection.” 


states, “is a 





The harmony and natural order of the 
universe requires the discipline of mankind. 
Inordinate exercise of liberties deprives 
society of the real harmony of the natural 
law. “Man’s rights are linked with man’s 
duties, and when they are distorted into 
extravagant claims for a species of freedom 
and equality and worldly aggrandizement 
which human character cannot sustain, they 
degenerate from rights into vices. Equality 
in the sight of God, equality before the law, 
security in what is one’s own, participation 
in the common activities and consolations 
of society—these are the true natural rights.” ° 


Thus it is that the legislature, in the exer- 
cise of its responsibility to society, has 
charged the Department of Insurance with 
the duty of preserving to the citizens of 
the state their “true natural rights’ inso- 
far as they relate to the business of insurance. 


The preservation of rights presupposes 
the acknowledged existence of those rights. 
The “true natural rights’ to which the 
philosophers refer were those rights which, 
in America, found their expression in the 
Declaration of Independence: 


“We hold these truths to be self-evident, 
that all men are created equal, that they 
are endowed by their Creator with certain 
Unalienable Rights, that among these are 
Life, Liberty and the pursuit of Happiness. 
That to secure these rights, Governments 
are instituted among Men, deriving their 
2Edmund Burke, ‘‘Reflections,’’ Works, Vol. 


II, pp. 332-333. 
3 Russell Kirk, The Conservative Mind, p. 56. 
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“Democracy, more than any other 
form of government, rests upon the 
postulate of a moral law, ordained 
by an authority superior to human 
wisdom.”—Orestes Brownson. 


just powers from the consent of the govy- 
erned,—That whenever any Form of Gov- 
ernment becomes destructive of these ends, 
it is the Right of the People to alter or to 
abolish it, and to institute new Government, 
laying its foundation on such principles and 
organizing its powers in such form, as to 
them shall seem most likely to effect their 
Safety and Happiness. Prudence, indeed, 
will dictate that Governments long estab- 
lished should not be changed for light and 
transient causes; and accordingly all ex- 
perience hath shewn that mankind are more 
disposed to suffer, while evils are sufferable, 
than to right themselves by abolishing the 
forms to which they are accustomed.” 


These rights were carefully set forth in the 
various states’ constitutions and in the United 
States Constitution as the basic law of the land. 

Tracing the most recent administrative 
order of a state insurance department back 
to the fundamental basic law in the Con- 
stitution would be a most interesting his- 
torical experiment. The original objective, 
to preserve and foster “true natural rights,” 
has been subjected to ideological forces and 
pressures of many kinds, with varying re- 
sults throughout the United States. It is 
interesting that the governmental device 
employed to accomplish the purpose of the 
legislatures is the administrative agency. 

To intelligently pursue our study of the 
supervision of insurance, it is important that 
we distinguish between the means and the 
end. The purpose and objective must find 
its justification in the moral concepts of 
democracy. This is true because “Democracy, 
more than any other form of government, 
rests upon the postulate of a moral law, 
ordained by an authority superior to human 
wisdom.” * The end is government. 


The agency is the func- 
tional mechanism of government. It is the 
means through which the purposes and ob- 
jectives are accomplished. In order that 
the legitimate objective of government be 


administrative 


* Orestes Brownson, Democratic Review, pp. 
374-375. 
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attained, it is essential that the means be 
limited to the accomplishment of the end. 
The philosophical impact on the functional 
aspects of government is all important be- 
cause, for good or ill, the underlying force 
of philosophy continues to represent a way 
of life. 

“The rights of men, that is to say, the 
natural rights of mankind, are indeed sacred 
things; and if any public measure is proved 
mischievously to affect them, the objection 
ought to be fatal to that measure, even if 
no charter at all could be set up against it. 
If these natural rights are further affirmed 
and declared by express covenants, if they 
are clearly defined and secured against 
chicane, against power, and authority, by 
written instruments and positive engage- 
ments, they are in a still better condition: 
they partake not only of the sanctity of 
the object so secured, but of that solemn 
public faith itself, which secures an object 
of such importance. The things se- 
cured by these instruments may, without 
any deceitful ambiguity, be very fitly called 
the chartered rights of men.” ® 

The system of checks and balances pro- 
vided by our founding fathers is a political 
device, a functional instrument of govern- 
ment, designed to safeguard those “chartered 
rights of men.” 


The evolution of method inevitably in- 
volves the philosophy of purpose. Edmund 
Burke regarded society as infinitely more 
important than any political device. 

“In the view: of men like Burke and [Sir 
Walter] Scott, the slowness and clumsiness 
of old-fashioned law must be tolerated (at 
least until gradual adjustment may be ar- 
ranged) for the sake of the safeguards to 
liberty and property that wither away in 
any legal system which accords pride of 
Laws and 
careful 
renovation or im- 


place to speed and neatness. 
courts do indeed require constant 
scrutiny and cautious 
provement; but though they may sometimes 
even require still, 
when that reformation comes, it ought to be 
conducted after the fashion of Burke’s 
Economical Reform—with tenderness to- 
ward ancient prerogatives, with every pre- 
sure that no person or 


wholesale reformation, 


caution to make 
class suffers a particular injustice in the 
name of some seeming general benefit. 
[Jeremy] Bentham and _ his were 
fiercely impatient of this solicitude for old 
ways and private rights. Utilitarian dis- 
regard for security against state and majority 


school 





is sufficiently illustrated by Bentham’s anxiety 
to establish administrative law and admin- 
istrative tribunals, unchecked by customary 
rules of justice. Even the eulogists of 
3entham’s legal reformation must hesitate 
at this: for the most alarming problem of 
modern English and American law is the 
mushroom growth of administrative law, 
before which the citizen stands almost 
without recourse; and a phrase that occurs 
with dreadful monotony in Soviet penal 
legislation runs ‘upon the sentence of a 
court of law or an administrative body’.” ° 


Under the system of checks and balances 
as originally conceived, the law governing 
the business of insurance is promulgated by 
the legislature. Theoretically, the law is 
interpreted by the courts. As a matter of 
practical experience, under the adminis- 
trative agency, the law is interpreted through 
the organization of the Department of In- 
surance, which administers the law, and 
through the practices and procedures it 
develops in the process. The administrative 
practices have further extended the 
powers and authority of the administrative 
body. 


acts 


The limits reached in New York, as of 
now, in the field of administrative law have 
been set forth by some un-named wag in 
the following lines: 

“Great is the statute of New York state: 

It specifies just how to operate. 

And should an insurer get too independent, 

Down comes the thumb of the Superin- 

tendent. 

If his judgment is wrong the courts can’t 

review it 

Unless it says right in the law they can 

do it. 

He’s presumed to know more than the 

board of directors, 

Officials, 

spectors. 

But how could a state lure a man so 

omniscient, 


consultants, and building in- 


So versatile, wise and in all things pro- 
ficient ? 

What state could expect its allure to be 
heeded? 

For running the universe he 
needed.” 


would be 


Is it possible that the pessimism of 
Thomas Babington Macauley, with reference 
to democracy in America, is in a measure 
being justified? He wrote to H. S. Randall, 
the biographer of Thomas Jefferson, as 
follows: 





’ Edmund Burke, Works, Vol. II, p. 278. 
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“The day will come when in the State of 
New York a multitude of people, none of 
whom has more than half a breakfast, or 
expects to have more than half a dinner, will 
choose a Legislature. Is it possible to doubt 
what sort of a Legislature will be chosen? 

There is nothing to stop you. Your 
Constitution is all sail and no anchor. As I 
said before, when a society has entered on 
this downward progress, either civilization 
or liberty must perish. Your Huns 
and Vandals will have been engendered 
within your own country by your own 
institutions.” 


In considering insurance regulation as we 
understand it today, particularly in the light 
of agitation in certain areas for compulsory 
legislation of various kinds, it would benefit 
our cogitation to reflect upon some state- 
ments made by James Fenimore Cooper in 
1833 in The American Democrat: 


“Democracies tend to press against their 
proper limits, to convert political equality 
into economic leveling, to insist that equal 
opportunity become mediocrity, to invade 
every personal right and privacy; they set 
themselves above the law, they substitute 
mass opinion for justice. 


“Tt ought to be impressed on every man’s 
mind, in letters of brass, ‘That, in a 
democracy, the publick has no power that is 
not expressly conceded by the institutions, and 
that this power, moreover, is only to be used 
under the forms prescribed by the constitu- 
tion. All beyond this, is oppression, when 
it takes the character of acts, and not unfre- 
quently when it is confined to opinion?” * 


The admonition of Cooper may well be 
heeded by the personnel of governmental 
agencies today. The administrative agen- 
cies, because of the development of their 
power and authority, should assiduously 
withstand all forms of legislative or extra- 
legal intimidation. 

No view of insurance regulation as a 
functional agency of government would be 
realistic that failed to appraise the theory 
in terms of the practice. Some of the prob- 
lems which arise in the regulation of the 
insurance business are attributable, in part, 
to the kind of agency charged with the 
administration of the law; some, to the 
law itself; and some, to the kind of business 
involved. 


Some problems with which we are coping 
today are the inevitable product of ideolo- 
gies underlying the very foundations of 





our form of government. Because of the 
practical opportunity inherent in the very 
system which gives us our political free- 
dom, it is our sacred duty to practice the 
virtues which keep us from becoming despots. 

Alexis de Tocqueville, who was one of the 
best friends democracy ever had, and a severe 
critic, wrote the following to M. Freslon 
in 1857: 


“T am not opposed to democracies. They 
may be great, they may be in accordance 
with the will of God, if they be free. What 
saddens me is, not that our society is 
democratic, but that the vices which we 
have inherited and acquired make it so 
difficult for us to obtain or to keep well- 
regulated liberty. And I’ know nothing so 
miserable as a democracy without liberty.” ° 

It is to be observed that we have existed 
as a democracy for nearly a century since 
Tocqueville made the observation to his 
friend. It is probably because, as he ob- 
served, “They [democracies] may be great, 
they may be in accordance with the will 
of God, if they be free” and we continue 
to prosper as a nation and a democracy 
despite “the vices which we have inherited 
and acquired” which “make it so difficult 
for us to obtain or to keep well-regulated 
liberty.” 

The duty and responsibility of the Depart- 
ment of Insurance in its broadest concept 
practical demonstration, 


is to prove, by 


that, as a functional division of government, ’ 


democracies are great; that they are “in ac- 
cordance with the will of God, if they be 
free’; and that because of God’s graces, we 
have succeeded in generous measure in ob- 
taining and keeping “well-regulated liberty.” 


“Tocqueville, whose piety was intelligent 
and enduring, knew that a democratic people 
with religious faith will respect private 
rights and the portion of posterity far more 
reverently than a democratic people who 
have material success for their goal. 

“Laws and customs, too, if they are 
established in the popular affections, may 
keep a democracy from corrupting itself. 
Whatever prevents the concentration of 
power is a preservative of freedom and 
traditional life. In the United States, the 
federal framework, township government, 
and the autonomous judicial power all are 
means for ensuring this separation; and in 
general, decentralization keeps from the 
hands of the majority, which would like to 
be a despot, the chief instruments of tyranny. 





7™Pp. 139-140- work cited at footnote 3, at 
p. 174. 
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8’ Henry Reeve, Memoir, Letters and Remains 
of Tocqueville, Vol. II, p. 384. 
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Unless the organizational plan of the 
Insurance Department is carefully 
drawn to properly distribute lines of 
authority on a legally scientific basis 
within the limits of the Constitution, 
the administration of the law will tend 
to become individualistic and undis- 
ciplined, the author emphasizes. 


So long as power can be denied to pure 
numbers, so long as great fields of human 
activity are exempt from the influence of 
government, so long as constitutions limit 
the scope of legislation—so long as these 
things endure, democratic despotism is kept 
at bay. If the democracy can be persuaded 
to accept as a habit such limitations upon 
its sovereignty, to approve them from 
reason and from prejudice, freedom may 
continue to exist in the same world with 
equality. The surest support—indeed, the 
only enduring support—of these checks lies 
in the customs, the collective habits, of a 
people; but constitutions may serve to tide 
nations over times of passion or folly.” ° 


One of the surest ways to insure the 
maximum protection of personal and prop- 
erty rights, in the administration of the law 
in an insurance department today, is to 
organize the agency to reflect the constitu- 
tional law in its administration. That the 
personnel must know and understand the 
law is, of course, fundamental. The point 
I want to make is that unless the organiza- 
tional plan of the Insurance Department 
is carefully drawn to properly distribute 
lines of authority on a legally scientific basis 
within the limits of the Constitution, the 
administration of the law will tend to be- 
come individualistic and undisciplined. 


The Insurance Department’s distribution 
of its lines of authority to the various per- 
sons involved should reflect the Depart- 
ment’s recognition of its responsibility under 
the law. The Department’s understanding 
of the philosophy of the law is measured 
in terms of its discharge of its obligation 
under the statutes. 

The basic plan of organization of the 
Insurance Department and its functional 
assignments should find their justification 
in the “chartered rights of men.” In setting 
up the organizational pattern, emphasis should 


be placed upon those responsibilities of 
primary importance to the public. The rec- 
ognition of primary responsibilities and 
functions presupposes knowledge of the law 
and an understanding of its basic purposes 
and philosophy. 


Because the field of regulation and super- 
vision involves “restraints on men, as well 
as their liberties,” the patterns of operation 
and procedure measure the freedom and 
constitutional rights of men. 


In the functional process of restraining 
“men, as well as their liberties,” we have 
involved the inevitable considerations of 
ethics and morals. These considerations 
compel us to refer to the basic principles 
underlying the religious doctrines inherent 
in the provisions of our Constitution. 


“The Federal Constitution and the Su- 
preme Court and other checks upon im- 
mediate popular impulse are to the nation 
what the higher will is to the individual. 
Where our society succeeds, usually it is 
in consequence of this restraining influence 
in our thought and political structure; where 
it fails, often it is in consequence of our 
sentimental humanitarianism: ‘We are trying 
to make, not the Ten Commandments, but 
humanitarianism work—and it is not work- 
ing. If our courts are so ineffective in 
punishing crime, a chief reason is that they 
do not have the support of public opinion, 
and this is because the public is so largely 
composed of people who have set up sym- 
pathy for the underdog as a substitute for 
all the other virtues.’ ” ” 





Public opinion, too, has its roots in con- 
cepts of right and wrong. “All differences 
of opinion,’ Cardinal Manning once ob- 
served, “are at the bottom theological.” 


“Our modern social confusion, intellectu- 
ally considered, is the consequence of con- 
founding the sphere of private morality 
with the sphere of public activity.” ” 

To be honestly objective, the supervisory 
or regulatory agency must have the courage 
and the capacity to distinguish between the 
morally right and the expedient. The judg- 
ment of the administrative tribunal must 
recognize that “liberty is a product of civil- 
ization and a reward of virtue” and must be 
capable of the distinction between “moral 
equality and equality of condition.” 


In the supervision and regulation of the 
business of insurance, the administrative 
agency is dealing with the liberty and se- 





® Work cited at footnote 3. at p. 191. 
10 Work cited at footnote 3, at p. 374. 
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1 Work cited at footnote 3, at p. 378. 














curity of persons private and 


under its jurisdiction. 


corporate 
“Liberty, indeed, though among the greatest 
of blessings, is not so great as that of pro- 
tection; inasmuch, as the end of the 
is the and improvement of the 
race,—while that of the latter is its preser- 
vation and perpetuation. And hence, when 
the two come into conflict, liberty must, 
and ever ought, to yield to protection; as 
the existence of the race is of greater mo- 
ment than its improvement.”” 


former 


progress 


The protection and preservation of civil 
society is for the advantage of man. The 
supervision of insurance is of the essence 
of government designed for the protection 
of society. The rights of man to be pro- 
tected are described in Burke’s Reflections 
as follows: 

“If civil society be made for the advantage 
of man, all the advantages for which it is 
made become his right. It is an institution 
of beneficence; and law itself is only bene- 
ficence acting by rule. Men have a right to 
live by that rule; they have a right to do 
justice, as between their fellows, whether 
their fellows are in public function or in 
ordinary occupation. They have a right 
to the fruits of their industry, and to the 
means of making their industry fruitful. 
They have a right to the acquisitions of 
their parents; to the nourishment and im- 
provement of their offspring; to instruction 
in life, and to consolation in death. What- 
ever each man can separately do, without 
trespassing upon others, he has a right to 
do for himself; and he has a right to all 
which society, with all its combinations of 
skill and force, can do in his favour. In 
this partnership all men have equal rights; 
but not to equal things.” * 

The basic organizational structure of a 
department of insurance, as a_ practical 
matter, can materially effectuate or defeat 
the ends of justice. The practices and pro- 
cedures of an administrative agency are 
the interpretative determinations of the law. 
To preserve the rights of persons and prop- 


erty, the practices and procedures must 
rest soundly upon the inalienable natural 
rights and privileges which comprise the 
foundation of our constitutions, state and 
federal. The preservation of the integrity 
of the law depends upon the capacity of 
the Insurance Department, through its or- 
ganizational pattern, its practices and pro- 
cedures, and the competence of its person- 
nel, to adequately discharge its obligation 
to secure “the chartered rights of men.” 

What then is the challenge to supervision 
of insurance? Its responsibility as a device 
of government has been described in broad 
philosophical terms. 

The challenge to supervision of insurance— 
the challenge to the regulatory agencies of 
government—is the challenge of democracy. 
As a functional division of government, can 
the agencies of supervision of insurance, 
individually and through the National Asso- 
ciation of Insurance Commissioners, pro- 
vide the leadership necessary to meet the 
forces undermining the basic concepts of 
liberty and freedom in America? The an- 
swer lies, in part, in the wisdom and courage 
of those charged with the responsibility for 
the direction and supervision of depart- 
ments of insurance. It lies in part in their 
knowledge, understanding and appreciation 
of their responsibility for the course of their 
agency and the direction it faces. It lies in 
part in our willingness to rededicate our- 
selves to the proposition that democracies 
are great, that they are “in accordance 
with the will of God, if they be free,’ and 
that with God’s grace we will exercise those 
virtues necessary to preserve and _ foster 
“well-regulated liberty.” 


The challenge, if it is to be met, in the 
field of regulation of insurance, will be met 
best and most effectively through the com- 
mon effort of the business of insurance and 
the regulatory agencies. The combined 
forces of free enterprise and free govern- 
ment, intelligently directed against the enemies 
of democracy, are our salvation and our 


hope. [The End] 


Accident and sickness insurance claim payments under poli- 
cies with the nation’s life insurance companies at present 
are running at the rate of more than $100 million monthly, 
according to a recent report of the Institute of Life In- 
surance. This is a threefold rise in the past five years. 
It is one-fifth more than such benefit payments a year ago. 





2 John C. Calhoun, ‘“‘Disquisition on Govern- 
ment,’’ Works, Vol. I, p. 55. 
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13 Work cited at footnote 2, at p. 216. 
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Competition and Insurance: 


Yesterday—T oday— Tomorrow 


By HENRY S. MOSER 


Henry S. Moser is vice president, sec- 
retary and general counsel of the All- 
state Insurance Company. 


ATELY, unanimity as to the fact that 
4 competition has a role to play in the fire 
and casualty insurance business appears to 
have been shattered. There now seems to 
be considerable disagreement as to whether 
competition is authorized at all under our 
rating acts, and whether it should exist in 
the insurance business, either today or to- 
morrow. In other words, the suggestion 
that competition has no role in insurance 
has re-emerged. Such opinion appears to 
be held by powerful forces—forces which 
seem to be dedicated to opposing competi- 
tion, at least as I think of that term—at 
every turn in the fire insurance business. 
I can only hope that these forces are not 
so committed to a return to the status quo 
of the pre-SEUA? days that they are willing 
to accomplish their ends at the expense of 
endangering and perhaps even destroying 
our present insurance regulatory system. 

Does evidence exist to support my fears? 
I believe that it does. 

I refer, of course, to the matter of Cullen 
v. Bohlinger? involving the Insurance Com- 
pany of North America, and to the January 
27, 1955 decision of the New York Insur- 
ance Department, in the Matter of the 
Petition of the New York Fire Insurance 
Rating Organization (NY FIRO) for a hear- 
ing relating to the fire rate filings made by 
the Allstate Insurance Company.’ 

1U, §. v. South-kastern Underwriters Asso- 
ciation et al., 5 Fire and Casualty Cases 194, 
322 U. S. 533 (1944). 

2284 A. D. 936 (1954), leave to appeal denied 
by the court of appeals, January 13, 1955. 

3 Opinion and Decision in the Matter of Peti- 
tion of New York Fire Rating Organization and 
Eight Individual Members for a Hearing Relat- 
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Cullen v. Bohlinger was the culmination of 
a petition by NYFIRO to the New York 
Insurance Department, dated February 2, 
1954. The petition challenged the right of 
the Insurance Company of North America to 
retain a partial subscribership to NYFIRO 
(for the mercantile classes only) while be- 
independent as to the dwelling 
classes. In addition, the petition ques- 
tioned the use of certain materials by North 
America, including a “Town List” * which 
had been filed with the New York Insur- 
ance Department by NYFIRO. 

The petition of NY FIRO in the matter of 
Allstate Insurance Company sought to test 
the compliance of Allstate’s independent fire 
insurance dwelling rate filing with the New 
York Insurance Law, in particular the sec- 
tion requiring that rates be 
sive, inadequate, unfairly discriminatory nor 
otherwise unreasonable. 


coming 


neither exces- 


It is enough for our purposes now to say 
that these attempts seem to be an effort on 
the part of some 290 companies, members or 
subscribers of a fire rating organization to 
prevent the emergence of competition in 
the fire insurance business. I say some of 
the 290 companies know that 
there must be many of them who do not 
believe in the destructive philosophy being 
urged by their organization. 


because I 


This has resulted in an open conflict be- 
tween the fire insurance companies belong- 
ing to NYEIRO—all of whom charge 
uniform and identica! fire insurance rates— 
and at least two companies, which are seek- 
ing to be independent and, through econo- 
mies in operation, to pass on the benefits 


ing to the Fire Dwelling Rate Filings of the 
Allstate Insurance Company (January 27, 1955). 
4Fire irisurance rates vary ‘‘as to the classi- 


fication of the city or town’’ in which the 
insured building is located. Magee, General 
Insurance (1936), p. 196. A ‘“‘town list’’ is a 


compilation of towns or cities in a state, assign- 
ing to each a classification. 
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to the fire insurance buyers through rates 
lower than those charged by their competi- 


tors. The battle rages over one issue: Can 
competition exist at all? 


Yesterday 


The history of the fire insurance business 
in the United States as it is relevant here is 
the history of efforts to regulate the busi- 
ness for the purpose of controlling com- 
petition. 


Some time ago, in a most scholarly mono- 
graph entitled “The Control of Competi- 
tion and Fire Insurance,”*® Mr. William H. 
Wandel analyzed the control of competition 
in fire insurance from the earliest times up 
to and including the pre-SEUA year of 
1935. Mr. Wandel points out that efforts 
have been made by various private boards, 
organizations and associations to control 
rates and to regulate commissions. The 
problem throughout the years was the main- 
tenance of membership discipline and the 
policing of the regulations established by the 
regulating association, not the question of 
whether it was proper to stifle competition. 


I refer to the prior efforts of the fire in- 
surance companies to control and to eliminate 
competition only because I am becoming con- 
vinced that they still seek the same objec- 
tive. The only difference between those 
days and these is that now the insurance 
companies seek to achieve their ends 
through the subversion of state laws rather 
than through the application of their own 
private sanctions. 


As anyone with a nodding acquaintance 
with the regulation of insurance knows, a 
momentous decision was handed down in 
1944, when the Supreme Court of the United 
States decided the matter of U. S. v. South- 
eastern Underwriters Association. The back- 
ground of that decision is worth at least a 
cursory review. The Department of Jus- 
tice, Anti-Trust Division, investigated the 
affairs and practices of the South-eastern 
Underwriters Association. This investiga- 
tion resulted ultimately in the return of an 
indictment against the SEUA, in the Dis- 
trict Court of the United States for the 
Northern District of Georgia.’ 


The indictment subsequently was sum- 
marized by the Supreme Court as follows: 

5 Art Printing Company, Lancaster, Pennsyl- 
vania (1935). 

® Cited at footnote 1. 

74 Fire and Casualty Cases 828, 51 F. Supp. 
712 (1943). 


306 


“The member companies of S. E. U. A. 
controlled 90 per cent of the fire insurance 
and ‘allied lines’ sold by stock fire insurance 
companies in the six states ®! where the 
conspiracies were consummated. Both 
conspiracies consisted of a continuing agree- 
ment and concert of action effectuated 
through S. E. U. A. The conspirators not 
only fixed premium rates and agents’ com- 
missions, but employed boycotts together 
with other types of coercion and intimida- 
tion to force non-member insurance com- 
panies into the conspiracies, and to compel 
persons who needed insurance to buy only 
from S. E. U. A. members on S. E. U. A. 
terms. Companies not members of S. E. U. A. 
were cut off from the opportunity to reinsure 
their risks, and their services and facilities 
were disparaged; independent sales agen- 
cies who defiantly represented non- 
S. E. U. A. companies were punished by a 
withdrawal of the right to represent the 
members of S. E. U. A.; and persons need- 
ing insurance who purchased from _ non- 
S. E. U. A., companies were threatened 
with boycotts and withdrawal of all patron- 
age. The two conspiracies were effectively 
policed by inspection and rating bureaus in 
five of the six states, together with local 
boards of insurance agents in certain cities 
of all six states.” ° 


In characterizing the acts charged by the 
Anti-Trust Division, the Court said: 


“The kind of interference with the free 
play of competitive forces with which the 
appellees are charged is exactly the type of 
conduct which the Sherman Act has out- 
lawed for American ‘trade or commerce’ 
among the states. er 


It is clear, therefore, that the business 
philosophy of the major fire insurance com- 
panies was to restrict competition, using 
whatever means were necessary. Indeed, 
as the Court went on to say: 


“Appellees have not argued other- 
wise. Their defense, set forth in a de- 
murrer, has been that they are not required 
to conform to the standards of business 
conduct established by the Sherman Act 
because ‘the business of fire insurance is 
not commerce’.” ™ 


Consternation and uncertainty among 
state officials and within the insurance in- 
dustry followed the decision by the Supreme 


’ Alabama, Florida, Georgia, North Carolina, 
South Carolina and Virginia. 

® Case cited at footnote 1, at pp. 535-536. 

” Case cited at footnote 1, at p. 536. 

1 Case cited at footnote 1, at p. 537. 
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Court that the federal antitrust laws applied 
to the business of insurance. The decision 
cast grave doubts upon the validity of regu- 
lation and brought thé acts of state and 
company officials, under existing state laws, 
under a cloud of illegality. 


In order to meet this challenge, the Na- 
tional Association of Insurance Commis- 
sioners and the industry explored at length 
various legislative possibilities. It was 
finally decided to seek to have Congress 
grant the states the power to regulate the 
business of insurance and thereby to re- 
linquish federal control.“ As you know, 
such a bill was drafted and proposed to 
Congress. Eventually Public Law 15, large- 
ly modeled thereupon, was passed.” It re- 
affirmed the application of the Sherman Act 
to insurance, but only “to the extent that 
such business is not regulated by state 
law.”** In other words, the regulation of 
the industry was restored to the states. 


This grant of power was not without ex- 
ceptions. The House Judiciary Committee, 
in a conference report upon the bill, stated: 
“It is the opinion of Congress that competi- 
tive rates on a sound financial basis are in 
the public interest.” Earlier, the same 
committee had said that nothing in the bill 
was to be construed as indicating “it to be 
the intent or desire of Congress to require 
or encourage the several states to enact 
legislation that would make it compulsory 
for an insurance company to become a 
member of rating bureaus or charge uni- 


form rates.” * 


Thus, it is clear that Congress did not 
give, either directly or indirectly, its ap- 
proval of any practices, legal or extralegal, 
which would tend to force any insurance 
company to become a member of a rating 
bureau, 
competitive rates. 


charge uniform rates or destroy 


The burden of drafting laws for insurance 
regulation by the states was delegated by 


2 Proceedings of the NAIC (1944), p. 52. 

1815 USCA Secs. 1011 and following. 

1415 USCA Sec. 1012. 

1% House Judiciary 
(1945). 

1% Report cited at footnote 15. 

™ See Proceedings of the NAIC (1945), p. 100. 

1% The All-Industry Committee was organized 
in May, 1945, at the suggestion of the Com- 
mittee on Rates and Rating Organizations of 
the National Association of Insurance Commis- 
sioners. The All-Industry Committee repre- 
sented all branches of the insurance business 
(life, fire, marine, accident and health, casualty 
and surety; stock, mutual, reciprocal, and fra- 
ternal; bureau and independent; brokers and 
agents) and was ultimately composed of desig- 








Committee Report 143 
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the National Association of Insurance Com- 
missioners to its Committee on Rates and 
Rating Organizations.” Simultaneously, 
representatives of the various portions of 
the insurance industry formed a committee 
known as the All-Industry Committee to 
work with the Commissioner’s committee in 
the drafting of such legislation.* Model 
rating bills resulted.” They were recom- 
mended by the NAIC to the several states,” 
and were passed in substantially identical 
form in a majority of states. 


[ shall not discuss the detailed provisions 
of these bills. I only point out that they 
were intended to implement the express in- 
tention of Congress, including the Con- 
gressional edict that no state should be 
required or encouraged to enact legislation 
making it compulsory for an insurance com- 
pany to become a member of a rating 
bureau or to charge uniform rates. 


You will recall that Congress expressly 
said that “competitive rates on a sound fi- 
nancial basis are in the public interest.” ™ 

To this end, Section 1 of the model bill 
reads as follows: 


“Nothing in this Act is intended (1) to 
prohibit or discourage reasonable competi- 
tion, or (2) to prohibit, or encourage except 
to the extent necessary to accomplish the 
aforementioned purpose, uniformity in in- 
surance rates, rating systems, rating plans 
or practices. This Act shall be liberally 
interpreted to carry into effect the provi- 
sions of this section.” 


Thus it is clear that the establishment 
and preservation of competition was a 
principal objective not only of Congress 
but also of the drafters of the model bills. 


Availing themselves of this mandate, the 
independent casualty companies have multi- 
plied in number and grown in size to the 
great benefit of the insurance-buying public. 
At the close of 1953, the members and sub- 


nated representatives of 19 national organiza- 


tions. I was privileged to participate in the 
work of this committee. There was never a 
committee that worked more arduously. Per- 
sonal gains and individual advantages were cast 
aside. Faced with an unprecedented crisis, 
fighting for the survival of a great industry, 


and to avoid federal regulation, the state Com- 
missioners and the industry both rose to great 
heights in accomplishment. 

12 See Proceedings of the NAIC (1946), p. 354. 

20See proceedings cited at footnote 19, at 
p. 353. 

21 Report cited at footnote 15. 

22 Casualty and surety and fire, marine and 
inland marine rate regulatory bills, as approved 
by the NAIC on June 12, 1946. 
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scribers of the National Association of In- 
dependent Insurers had a premium volume 
of $1.5 billion;* most of this represented 
casualty premiums. The right of these 
companies to be independent in the casualty 
line has not been challenged. 


Today 


Although the philosophy of competition 
and independence demanded by Congress 
and embodied in the Commissioner’s all- 
industry rating was accepted by the casualty 
insurance business, it has become obvious 
that the same cannot be said of many in 
the fire insurance business. 


As long ago as 1951, the Cook County 
Inspection Bureau sought to block the In- 
surance Company of North America from 
passing on acquisition cost savings to the 
customer.” 


In that case rate deviations had been 
granted North America and Philadelphia 
Fire and Marine for the years 1947 through 
1950. Subsequently, the Cook County In- 
spection Bureau reduced rates. The two 
companies were then allowed to continue 
deviations from these new bureau rates. 


At this point the bureau filed a petition 
to review the approval of the deviation. 
The approval of the commission was upheld 
by the lower court and an appeal was dis- 
missed, as the case had become moot. 


It is not the legal principle enunciated 
which makes this case of interest. Rather, 
the case shows that the fire insurance busi- 
ness generally intended to fight competition 
no matter what guise it takes—even when it 
manifests itself as a deviation. 


Even more recently, in the matter of 
Cullen v. Bohlinger,® the NY FIRO sought to 
prevent the Insurance Company of North 
America from becoming independent as to 
the rating of dwelling classes, while at the 
same time retaining its subscribership in 
that organization as to mercantile business, 
and to prevent the company from charging 
dwelling rates 10 per cent below those 
promulgated by the NYFIRO. 


23 Annual Report, General Manager National 
Association of Independent Insurers (1954), p. 1. 
*% Cook County Inspection Bureau v. Day, 
349 Ill. App. 459, 110 N. E. (2d) 874 (1953). 

2 Cited at footnote 2. 

*% Decision in the Matter of the Independent 
Fire Filing of the Insurance Company of North 
America et al. for Dwelling Classes 009, 019, 
029 and 011. 

27 Decision cited at footnote 26, at p. 11. 

% Decision cited at footnote 26, at p. 17. 
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On September 14, 1954, the New York 
Insurance Department issued its decision in 
this matter.“ The hearing officer 
acterized the questions at issue as follows: 


“(1) Does the New York Rating 
and the Constitution and By-Laws of 
NYFIRO give the North America Com- 
panies the right to subscribe partially to 
the services of NYFIRO? 

“(2) Were the North America Com- 
panies entitled to make and secure approval 
of the kind of filing made by them on De- 
cember 7, 1953?” * 


char- 


Law 


The decision stated fhat it was clear that 
“the North America Companies have the 
right of partial subscribership . .. .”* 
Further, it was held that “it must follow 
that the law permits the use by an inde- 
pendent insurer of an end result of the 
supporting data, namely, the rate filings 
themselves.” ” 


The NYFIRO appealed the department’s 
decision. The decision was sustained with- 
out opinion by both the Appellate Division 
and New York’s highest court, the Court of 
Appeals.” 


The briefs filed in these courts on behalf 
of the NYFIRO urged that in the fire in- 
surance business there could be only one 
uniform rate” and that no company could 
charge any rate lower than those promul- 
gated by a rating organization, except 
through an approval deviation,” but that 
even deviations were to be looked upon 
with great disfavor.“ The briefs also urged 
that although the rating bills provided for 
independent filings, in the fire business, 
the right to make such filings was an il- 
lusionary and mythical one. 


These astonishing arguments were ad- 
vanced, it must be remembered, by the same 
companies which, through another organ- 
ization, participiated in the drafting of the 
Commissioner’s all-industry acts—acts in- 
tended to comply with the Congressional 
warning that it was not the “desire of Con- 
gress to require or encourage the several 
states to enact legislation that would make 
it compulsory for an insurance company to 








** Decision cited at footnote 26, at p. 11 

%® Case cited at footnote 2. 

31 Petitioner’s brief in the Appellate Division, 
First Department, in the matter of the applica- 
tion of Charles P. Cullen et al. Vv. Bohlinger, 
submitted November 4, 1954, pp. 50 and fol- 
lowing. 

* Brief cited at footnote 31, at pp. 40 and 
following. 

88 Brief cited at footnote 31, at p. 43. 
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become a member of rating bureaus or to 


charge uniform rates,” and the Congres- 


sional comment that “competitive rates on 
a sound financial basis are in the public 
interest.” ® 


If the rating acts mean what NYFIRO 
now says they mean, Congress, to say the 
least and to be most charitable, has been 
imposed upon. To the great credit of the 
state Insurance Commissioners, they have 
not succumbed to such arguments and have 
rejected such inconsistent constructions. 


While the North America matter was 
pending before the New York Court of 
Appeals, the NYFIRO sought to have the 
Insurance Department withdraw its ap- 
proval of Allstate’s independent fire insur- 
ance filings. 


Allstate’s fire insurance filing for dwell- 
ings had been accepted by the New York 
Insurance Department on September 21, 
1954.% Allstate began selling fire insurance 
on October 10, 1954, at rates approximately 
20 per cent below the bureau rates. 
NYFIRO filed its petition on October 14,” 
and urged the same uniformity argument it 
advanced in the North America case.® 


In the petition NYFIRO assumed it was 
an “aggrieved party” and alleged that “. 
the action of the Allstate Insurance Com- 
pany deprives the members and 
subscribers of this organization of equal 
° c eam 2? 39 
protection of the laws. 


The hearing was ultimately set down for 
January 4, 1955. At that time Allstate 
moved that the proceedings be dismissed 
and the hearing terminated on the ground 
that the petitioners were not aggrieved per- 
sons within the meaning of Article 8 (the 
rating article) of the New York Insurance 
Law.” This motion was granted.” 


Since this decision, the Insurance Super- 
intendent of New York has indicated that 
he will, upon his own initiative, hold a hear- 
ing to determine whether the filing meets 
the standards of the act.” Surely no one 
could challenge his right and duty at any 
time to re-examine one of his official acts, 
if he feels such action to be appropriate. 


4 See proceedings cited at footnote 17. 

% Report cited at footnote 15. 

% Letter dated September 21, 
Joseph F. Collins, chief, Rating 
John G. Wiglog (sic). 

% Letter dated October 14, 1954, from H. S. 


194, from 
Bureau, to 


Stanley, general manager, to Alfred J. 
Bohlinger. 
% Transcript of Hearing in the Matter of 


Independent Filing of the Allstate Insurance 
Company, January 5, 1955, p. 108. 
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Lest you think that I am the only one to 
be concerned about the future of competi- 
tion in the insurance business, I refer you to 
The Weekly Underwriter of February 19, 
1955. In that issue there appears a story 
dealing with an insurance investigation 
sought by two members of the Utah House 
of Representatives. These representatives 
have introduced a house joint resolution 
which petitions the United States Congress 
to investigate the insurance business. In 
part, the resolution reads as follows: 


“Be it resolved by the Legislature of the 
State of Utah that the Congress of the 
United States establish a Committee to in- 
vestigate the condition. and practices of the 
insurance industry . . . to determine 
whether a Federal Insurance Commission 
should be established to regulate the prac- 
tices and contracts of insurance companies 
engaged in interstate business; to regulate 
the investments which an insurance com- 
panv can make with its reserves and surplus 
funds, and to foster free and open competi- 
tion among insurance companies, and to en- 
courage the organization and protection of 
the small insurance business. That when 
the study has been completed, a report be 
made to the Congress and to the Executive 
of their findings and recommendations.” * 


In addition to the foregoing, I also refer 
you to the report of the Subcommittee on 
Anti-Trust and Monopoly Legislation of the 
Committee of the Judiciary of the United 
States Senate.“ The committee print of this 
report asks: “Should Public Law 15 (79th 
Cong.) be amended or repealed?” Although 
the committee does not answer its question, 
recommendation number 15 reads as follows: 


“The subcommittee is aware that present 
abuses of insurance are not exclusively con- 
fined to the field of credit insurance. There- 
fore, should Public Law 15 be amended or re- 
pealed?”* 


Tomorrow 


Although those who would bring com- 
petition to the fire insurance business, under 
the all-industry rating laws, may be beset 





%” Letter cited at footnote 37. 

© 27 McKinney’s Consol. Laws 186(3), 186(b). 

#1 See footnote 3. 

“Letter dated March 11, 1955, from Leffert 
Holz, Superintendent of Insurance, to Henry S. 
Moser. 

43.172 The Weekly Underwriter 467. 

“The Tie in Sale of Credit Insurance in 
Connection with Small Loans and Other Tran- 
actions’’ (83d Cong., 2d Sess., p. 6). 

* Report cited at footnote 44, at p. 14. 
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by adversaries, the right to be competitive 
ultimately will be sustained. 


Competition in rates, subject to regulation 
by the state insurance departments under 
the all-industry rating laws, is in the public 
interest. I cannot believe that any com- 
pany which seeks to sell a standard product 
at a lower price will be denied the right 
to do so. 


The history of this country, unlike that 
of the fire insurance business, is largely a 
history of competition—of a constant search 
to sell an improved product at a reduced 
price. I cannot believe that the consumer, 
the final arbiter, will countenance any 
monopoly forcing any company to charge 
more than necessary. Unlike the convoy 
which must be held to the speed of its 
slowest ship in order to provide for a 
common defense, it would seem appropriate 
in the insurance world to allow those able 
to do so to forge ahead. 








Before I conclude, I should like to refer 
briefly to a portion of Public Law 15* 
which I have not set forth before. You will 
recall that paragraph (b) of Section 3 of 
Public Law 15 contains a reservation that 
the exemption of the statute does not run to 
any “agreement to boycott, coerce, or in- 
timidate, or act of boycott, coercion or in- 
timidation.” I am sure it is not necessary 
for me here to set forth the metes and 
bounds of the term “boycott, coercion and 
intimidation.” Suffice it to say that those 
subjected to such practices are not bereft of 
remedy by Public Law 15. 

As was said in conclusion in the SEUA case: 
“No states authorize combinations of insur- 
ance companies to coerce, intimidate, and 
boycott competitors and consumers in the 
manner here alleged, and it cannot be that 
any companies have acquired a vested right 
to engage in such destructive business 


practices. oe [The End] 





The Problem of the 


Financially Irresponsible Motorist 


By JOSEPH P. CRAUGH 


Mr. Craugh is executive vice-president 
of the Utica Mutual Insurance Company. 





F EXPERIENCE had in New York 

State is any criterion, it seems that 
wherever lawyers foregather these days— 
whether it be plaintiffs’ lawyers or defense 
attorneys—inevitably there appears on the 
program a discussion of what now threatens 
to become a perennial problem—the prob- 
lem of the financially irresponsible motorist. 
Sometimes the accent is placed on the by- 
effects of financial irresponsibility on the 
public by referring to it as the “problem of 
the uncompensated victim of the automobile 
accident,” and more frequently the discus- 
sion is more forthrightly entitled “com- 
pulsory automobile insurance.” 


By whatever name it be called, the prob- 
lem is not confined to any one state, or even 
to a small group of states. In 1953, legisla- 


tion providing for some system of compul- 
sory automobile insurance was introduced in 
29 states. So far this year similar legislation 
has been introduced in more than 20 states. 
The problem can, therefore, truly be said 
to be national rather than regional in scope. 


The problems posed by the financially 
irresponsible motorist and by the uncom- 
pensated victim of the automobile accident, 
while closely related, are not the same. It 
is important in any discussion of the auto- 
mobile accident problem to differentiate be- 
tween these two aspects and to determine 
at the outset just what is the objective to 
be sought. Legislation intended to require 
or encourage motorists to become finan- 
cially responsible is concerned primarily 
with the desirable goal of assuring the 
collection of judgments obtained against 
legally liable defendants in automobile ac- 
cident cases, without attempting specifically 
to provide compensation for the unfortunate 





15 USCA Sec. 1013(b). 
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claimants who happen to be the victims of 
the uninsured motorist or whose rights to 
recovery would not be recognized in the 
courts. In solving the problem, is it the 
primary objective to see to it that all vic- 
tims of automobile accidents are to be com- 
pensated? Or is it the primary objective to 
see to it that all drivers should establish 
financial responsibility to cover adequately 
any injury or damage which they may inflict? 


If the accent is to be placed upon the 
providing of compensation for the victims 
of automobile accidents, then a series of 
perplexing questions present themselves for 
answer. Is compensation to be awarded 
these unfortunate victims regardless of lia- 
bility or fault? Is compensation to be 
awarded in accordance with fixed schedules 
of benefits or is it to be awarded in the 
same manner that damages are to be as- 
certained according to the common law in 
civil actions? Who is to provide the com- 
pensation? Is it the state, out of funds in 
the state treasury contributed by all tax- 
payers? Or is it to be taken out of the 
pockets of the insured motorist, the unin- 
sured motorist, or both? 


Regardless of which aspect of the prob- 
lem we choose to emphasize, the solutions 
thus far advanced cover a wide range. First 
there is the Utopian proposal that adequate 
compensation must be provided for all 
persons suffering injury or damage by rea- 
son of an automobile accident, regardless 
of liability or fault on the part of others. 
Then there are those who suggest the enact- 
ment of statutes similar in principle to the 
workmen’s compensation laws. Such pro- 
posals would eliminate the necessity of ap- 
plying legal theories of fault or negligence 
in automobile accident cases and would 
substitute therefor procedures to determine 
merely whether an injury had occurred and 
to compel payment of certain specific amounts 
for injuries wholly apart from the common 
law rule of ascertaining damages, regardless 
of whether negligence or contributory negli- 
gence had been involved in the accident 
causing the injury or damage. 


Others would solve the problem by creat- 
ing a fund, usually called an “unsatisfied 
judgment fund,” to be financed by imposing 
an extra tax on both insured and uninsured 
motorists, and perhaps also by placing an 
additional premium tax on insurance com- 
panies. Out of this fund would be paid un- 
satisfied judgments obtained against finan- 
cially irresponsible motorists, as well as 





drivers and 
Payments from the 


hit-and-run 
drivers of stolen cars. 
fund would be authorized only where the 
defendant was found to be legally liable. 


claims against 


Still another student of the problem pro- 
poses a plan* whereby automobile owners 
carrying what he calls “full aid” accident 
insurance for all injuries inflicted by the 
operation of a motor vehicle should be re- 
lieved, by legislative action, from liability 
for ordinary (though not for criminal) negli- 
gence. However, until statutes to this effect 
can be enacted—and that would appear to 
be in the dim, distant future—the author 
suggests that liability insurers should seek 
interim solutions by adding a “full aid” 
clause to their policies, under which en- 
dorsement persons injured in automobile 
accidents would be entitled to fixed sched- 
ules of compensation, regardless of fault, in 
consideration of a waiver of all other claims. 


While there are those who believe that 
the government should provide security for 
each individual citizen against the risks and 
hazards of living from the cradle to the 
grave, we have not as yet, at least, em- 
braced such a comprehensive program of 
paternalism or social security. We still ad- 
here to the time-honored principle that the 
individual is answerable for his own wrongs. 
We still believe that the financial onus of 
compensating the victims of accidents should 
properly fall upon the tortfeasor, that com- 
pensation for such victims should not be 
provided through any state agency and, 
finally, that the best way of meeting one’s 
obligations for damage or injury caused to 
others is through a system of private insurance. 


This present-day tendency to rely upon 
what he calls “the service state’ was 
pungently criticized by Judge Roscoe Pound 
at a meeting of the American Bar Associa- 
tion in Washington in 1950. He said: 


“There is emergence of a new idea and 
building a new presupposition upon it. A 
developing humanitarian idea seems to 
think of repairing, at someone’s expense, all 
loss to and frustration of everyone, no mat- 
ter how caused. Carrying out the promises 
of the service state, it seems to presuppose 
that in civilized society everyone must be 
able to expect a full economic and social 
life. To fulfill this expectation, to guarantee 
the expected full economic and social life, 
the law seems more and more to be called 
upon to find for every victim of loss or 
sufferer from frustration, for everyone who 





1 Albert A. Ehrenzweig, ‘‘Full Aid Insurance 
for the Traffic Victim.”’ 
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for any reason cannot keep the pace of 
attaining his ambitions, reckoned as his ex- 
pectations, what I have called the involun- 
tary Good Samaritan to pull him out of the 
ditch, bind up his wounds, set him on his 
way and pay his hotel bill. 


“In the common law we started with lia- 
bility for intentional aggression. We added 
liability for casting an unreasonable risk of 
injury upon others by want of due care 
under the circumstances of the action. Thus 
it seemed settled a generation ago that the 
basis of liability was fault. But an addi- 
tional ground of liability, much debated in 
the last quarter of the nineteenth and first 
decades of the present century, became 
established; a liability where, without fault, 
One maintained something or carried on 
some activity, harmless in their ordinary 
use or course, but in their nature likely to 
get out of hand or overpass the boundary 
of their use and do damage, and the thing 
maintained or activity carried on got out of 
hand or was not restrained and caused loss. 
Here the ground of liability is power of 
control of the agency causing the loss. This 
is the true basis also of the common-law 
liability under the doctrine respondeat su- 
pertor. All three of these grounds of lia- 
bility at common law respond to the social 
interest in the general security. But now we 
have newly asserted grounds of liability re- 
sponding to a claim of the individual who suf- 
fers loss to have a full economic and social life 
provided for him. If the state, in the pressure 
of broad welfare plans upon public revenues, 
cannot repair the loss directly and im- 
mediately it is to find someone who can. 


“What seems to be developing as a jural 
postulate is: In civilized society men are 
entitled to assume that they will be secured 
by the state against all loss or injury, even 
though the result of their own fault or im- 
providence, and to that end that liability 
to repair all loss or injury will be cast by 
law on someone better able to bear it. This 
suggests at once a variant of the Marxian 
axiom: To everyone according to his wants; 
from everyone according to his means. 
From each according to his abilities, to 
each according to his needs.” 


Nature of Compensation Plan 


“The most comprehensive plan suggested 
to meet the defects of existing systems of 


securing redress for injuries caused by 
motor vehicles, is the plan of compensa- 
tion, analogous to workmen’s compensation. 
This would eliminate the principle of fault 
and through a requirement of insurance and 
the use of a statutory scale of benefits 
would make it reasonably certain that all 
persons with appreciable injuries would re- 
ceive some compensation. It is urged in 
behalf of this plan that the compensation 
would bear a fair and constant relation ‘to 
the loss sustained; that it would be obtained 
at small expense and with reasonable 
promptness; and that the courts would be 
relieved of a mass of litigation, the results 
of which are now far from satisfactory.” ? 


It is noteworthy that; while such a com- 
pensation plan has been considered by sev- 
eral legislatures, notably New York and 
Wisconsin, no state has, as yet, adopted 
such a plan. 


Proponents of the plan say that the doc- 
trine of negligence in automobile cases is 
nebulous and illusory, and that in at least 
one fourth of all reported automobile ac- 
cidents the victim is unable to prove negli- 
gence. Courts and juries, they say, have for 
a long time recognized negligence without 
fault and frequently invoke the doctrine of 
comparative negligence in those states 
where this rule is not recognized as such. 
Contributory negligence has been called the 
“cruelest and most indefensible doctrine of 
the common law.”* They further charge 
that our present methods of litigating auto- 
mobile cases cause court congestion and 
unduly long calendar delays, that our court 
system is too costly, and that plaintiffs’ at- 
torneys have charged exorbitant contingent 
fees and have engaged in ambulance chasing 
and other unethical practices. 

It goes without saying that under a com- 
pensation plan there would be no necessity 
for lawyers, for either plaintiffs or defend- 
ants, and it may well be true that the cost 
of administering such a plan would be 
considerably less than our present judicial 
system. The important question is: Shall 
we dispense with the common law concept of 
tort liability in automobile cases and if so, is 
the proposed compensation plan in the best 
interests of the motorist and the public 
generally? 


A joint legislative committee appointed 
to investigate automobile insurance in New 
York in 1939 rejected a compensation plan 





?Columbia University Report by the Com- 
mittee to Study Compensation for Automobile 
Accidents, 1932. 
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for reimbursing victims of automobile ac- 
cidents in the following language: 


“The disadvantage of this plan (as ad- 
mitted by its sponsors) is that its cost to 
the insured would be even greater than our 
present premium cost under a system of 
voluntary insurance. 


“This plan has been vigorously opposed 
by the Bar Associations and also failed to 
meet with favor at the Constitutional Con- 
vention of this year. We feel that this pro- 
posal cannot be recommended at this time, 
aS We cannot recommend legislation which 
seems to go too far beyond the present day 
concept of this problem.” 

Similarly, the insurance industry report * 
for Wisconsin repudiated the compensation 
approach by saying: 


“The Insurance Industry Committee be- 
lieves that the success of the workmen’s 
compensation system affords no basis what- 
ever for the assumption or assertion that a 
compensation system would be beneficial to 
the general public or that it would work 
well with respect to automobile accidents.” 


Commenting on the statement that an 
automobile compensation plan would serve 
to reduce litigation, this report said: 


“Under a system in which automobile 
compensation is the exclusive remedy there 
would be some relief to the courts and 
juries from automobile accident litigation. 
However, there would probably be a cor- 
responding or larger amount of litigation 
before the administrative tribunal. In any 
administrative system there must be a right 
of review in the courts. Since most automo- 
bile accidents resulting in bodily injury also 
cause property damage the owner would be 
obliged to pursue his claim for bodily injury 
compensation through a quasi-judicial process 
and then pursue his claim for property dam- 
age through the ordinary judicial procedures. 
This would result in a duplication of litiga- 
tion. If, in addition to receiving automobile 
compensation, the injured retains a remedy 
at law for bodily injuries there would be the 
same or a greater tendency to have ‘damage 
The claimed reduction in 
turn out to be 


suit’ legislation. 
litigation seems likely to 
rather an increase.” 

In opposing the compensation plan, P. 
Tecumseh Sherman had this to say”*: 


“rt: 15 than doubtful whether the 


equality of compensation for young persons, 


worse 


"4 Insurance Industry Report on Motor Ve- 
hicle Accidents for Wisconsin, 1952. 
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regardless of differences in their capacities 
and prospects, and for persons of high earn- 
ings, regardless of immense differences in 
their losses, would meet with public ap- 
proval. Where a successful business 
executive, artist or professional man is 
killed or permanently incapacitated, the 
compensation might amount to 10 or 20 per 
cent of the economic loss. It is questionable 
whether, in this respect, the plan would 
meet with public approval. Certainly it 
would result in perpetual political agitations 
for progressive ‘liberalization’ of the benefits.” 


The most serious drawback, however, in 
the compensation plan would be its extrava- 
gant cost. The sponsors of this legislation 
in New York admitted that, if the benefits 
were the same as those provided under the 
workmen’s compensation law, the plan would 
cost about 1.61 times the cost of voluntary 
liability insurance. It would be exceedingly 
difficult to prognosticate even approximately 
what the cost of insurance would be under 
this plan because of the uncertainty as to 
the extent of “claim consciousness” which 
it undoubtedly would arouse. 


Practical Difficulties 
in Automobile Negligence Litigation 


It cannot be denied that our present judi- 
cial procedures in litigating personal injury 
cases are vulnerable in several respects. 
Outstanding among these are the calendar 
congestion in tort cases and the consequent 
delay in bringing these suits on for trial. 
These critical conditions are not peculiar to 
any one city or state, or to the state courts 
as against our federal courts. They are gen- 
erally widespread throughout the country. 
In the United States District Court for the 
Southern District of New York, which cor- 
responds in jurisdiction’ to the New York 
Supreme Court in New York City, the delay 
in jury trial of personal injury cases in the 
federal court is four years as against three 
years in the state court. The axiom that 
“justice delayed is justice denied” still holds 
true, and this chronic delay in litigating per- 
sonal injury cases does lend enchantment to 
a compensation plan based upon liability 
without fault. But are these delays and de- 
fects so insuperable and of such magnitude 
to warrant the discarding of our traditional 
common law concepts of litigating negli- 
gence cases? Those who have tackled these 
problems are confident that these defects 
may be overcome and these delays avoided. 


5 Law and Contemporary Problems, October, 
1936, p. 603. 
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* 
If all hapless victims of automobile 
accidents must be guaranteed com- 
pensation for their injuries, regard- 
less of fault, why not then establish 
a system of compensation for victims 
of home accidents, Mr. Craugh asks. 


This problem of calendar congestion and 
delay has been receiving the attention in 
New York State for the last two years of 
the temporary commission on the courts. 
Much progress has been made. Recently 
the justices of the Appellate Division of the 
New York Supreme Court addressed them- 
selves to this critical situation. They con- 
cede that delay can be overcome only (1) 
by qualifying the right to jury trial in civil 
cases; (2) by multiplying the number of 
judges, court house facilities and calls upon 
the citizenry for jury duty; or (3) by taking 
the automobile accident cases out of the 
court and placing them in a compensation 
board like workmen’s compensation. As to 
this latter proposal for a compensation plan, 
the justices had this to say: 


“Perhaps because we are judges and law- 
yers, we are not persuaded to embrace this 
system of slide rule justice. Fault is still a 
fair and just consideration in the deter- 
mination of liability and a person injured 
wholly through the fault of another should 
not be limited in his recovery of damages 
to something less than his full loss. We 
must acknowledge, however, that there is 
much to be said for a compensation system 
and that it must be given serious considera- 
tion against the perpetuation of long delays 
in the Courts and the present high cost of 
jury verdicts. 


“We would favor continuing to handle 
personal injury cases in the Courts, with 
such adjustments in the process as are 
necessary to care for the cases with dis- 
patch. This can simply be done by 
eliminating or qualifying in some way the 
right to jury trials in civil cases. 

“In considering such a change, thought 
should also be given to a change in the rule 
of contributory negligence to a rule of com- 
parative negligence in personal injury cases. 
We would not favor such a change in con- 
nection with jury trials, because it would 
add to the complication and number of 
cases brought and to Court congestion. But 
a judge could easily and fairly apply a rule 
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of comparative negligence and it would be 
worth while adopting such a rule in connec- 
tion with a change over from jury to non- 
jury trials. 

“Under the present rule, an injured party 
may not recover if he has been negligent in 
the slightest degree and if his negligence 
has contributed in any way to causing the 
accident. In other words, although an acci- 
dent may be 90% the fault of the defendant, 
a plaintiff who is only 10% at fault cannot 
recover anything. 


“Juries naturally take certain liberties 
with this rule and temper it with their own 
innate sense of justice. There is a certain 
fear on the part of lawyers that judges, who 
are more disciplined than jurors, will be 
more strict in applying the rule of con- 
tributory negligence. This consideration 
mitigates against waiving juries and sub- 
mitting personal injury cases to a judge 
without a jury. If a rule of comparative 
negligence were in force, however,—that is 
a rule which allows a plaintiff to recover 
something although he has been somewhat 
negligent, so long as the defendant was 
principally at fault, and under which dam- 
ages would be reduced by the proportionate 
amount that the Court found the plaintiff 
was responsible for his own injury—there 
would be much reason for desiring 
juries,” 


less 


As a result of a recommendation by these 
justices, a bill was introduced in the New 
York Legislature this year which would 
permit the parties to stipulate to a trial be- 
fore a judge without a jury under a rule of 
comparative negligence. 


Pretrial conferences which have been tried 
in many jurisdictions have likewise con- 
tributed to alleviating court congestion and, 
through such conferences, remarkable prog- 
ress has been made in cutting down the 
backlog of pending personal injury cases. 


An alternative solution has been sug- 
gested as a means of modernizing the pro- 
cedural methods of handling tort litigation 
in personal injury suits. Under this sug- 
gestion, through appropriate legislative ac- 
tion, hearing masters or referees would be 
appointed, who would have power to sub- 
poena witnesses and parties. After hearing 
all of the evidence, the hearing master or 
referee would be empowered to narrow or 
limit the issues of liability and damages. 
Under this procedure the hearing master or 
referee would act as coadjutor in aid of the 
trial court. Under this system none of 
the present powers of the trial court, or of the 
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jury, would be abrogated. This advance 
hearing would require the referee to file a 
brief report with the trial court pointing out 
the facts or exhibits conceded by the parties 
and the issues for determination by the trial 
court, but any conclusions drawn by the 
referee would not be binding upon the court 
or the jury. Such a procedure would, of 
course, require specific legislation, but it 
should, if adopted, serve to accelerate and 
expedite the final disposition of personal 
injury suits. 


Simple Solution for Problem 
of Financially Irresponsible Motorist 


If we are convinced that it is not in the 
public interest to discard our common law 
procedures in automobile negligence litiga- 
tion, should we not strive for a simple yet 
fair solution of the problem of the unin- 
sured motorist, or the correlative problem 
of the uncompensated victim of the auto- 
mobile accident—a program which will still 
continue to utilize the services of lawyers— 
a program which will not encourage or in- 
vite unwanted intrusion by the state—in 
fine, a program which will be in the best 
interests of the legal profession, the motor 
vehicle owner and the public? 





In settling the automobile accident prob- 
lem, whether the primary emphasis be laid 
upon the compensation approach or upon 
means of bringing the recalcitrant unin- 
sured motorist into line, it should be con- 
ceded that there is no panacea for the 
problem and that there is no legislative 
device or formula that will guarantee 100 
per cent satisfaction or perfection at all 
times. Whether it be compulsory insurance 
or otherwise, there will always be cheaters, 
chiselers, bootleggers, hit-and-run drivers, 
uninsured nonresident motorists, etc., who 
will always succeed in making it impossible 
to reach that state of Utopia where every- 
thing is 100 per cent perfect. 


In searching for a solution of the automo- 
bile accident problem, many idealists seem to 
believe that adequate compensation should 
be provided for all victims of automobile 
accidents regardless of fault. Why victims 
of automobile accidents should be selected 
for preferential beneficence is not clear. If 
all hapless victims of automobile accidents 
must be guaranteed compensation for their 
injuries, regardless of fault, why not then 
establish a system of compensation for vic- 
tims of home accidents? In 1952 there were 
29,000 persons killed in home accidents as 


Miami Insurance Conference 


against 38,000 killed in motor vehicle ac- 
cidents, while 4,300,000 persons were in- 
jured in home accidents as against 1,350,000 
persons injured by motor vehicles. Death 
is stark, grisly death whether it results from 
slipping in the bathtub or from being run 
down by an antiquated jalopy. A cracked 
skull is a cracked skull whether it results 
from a fall down the cellar stairs or is 
caused by an automobile collision. Yet no 
one has seriously proposed legislation to 
provide adequate compensation for all vic- 
tims of home accidents, regardless of fault. 


Nor can any one single uniform pattern 
be laid down which can be accommodated 
to every state. Each state has its own 
peculiar problems—social, economic and polit- 
ical. A program which may be feasible in a 
state where 95 per cent of the motorists are 
insured may be unrealistic in a state where 
only 50 per cent of the motorists are insured. 


Fortunately, the social and economic losses 
inflicted upon the innocent victims of auto- 
mobile accidents are not nearly so appalling 
or so widespread today as they were 20 
years ago. Various studies made by legis- 
lative committees in several of the states 
20 years ago showed that in about 60 per 
cent of the cases of persons injured in 
motor vehicle accidents, no compensation 
whatever was received, and in two thirds 
of the fatal cases, the survivors received no 
compensation. There were not available to 
those victims certain sources of financial 
assistance which have come into existence 
for the benefit of the public and employees, 
either through voluntary action or through 
legislation, during these last two decades. 
Among these sources of indemnity are auto- 
mobile medical payments insurance; group 
life, accident and health insurance; hos- 
pitalization and surgical expense insurance; 
and disability benefits in certain states, in 
addition to ordinary life insurance and 
workmen’s compensation. Today nearly two 
thirds of the population are covered by 
some form of hospitalization insurance. Nor 
must it be assumed that all uninsured motor- 
ists are financially irresponsible. Under our 
security type financial responsibility laws 
now in effect in most of our states, thousands 
of deposits of security are made annually, 
aggregating millions of dollars. The point 
to be made is that the social and economic 
losses suffered by the innocent victims of 
the uninsured motorist today are minuscule 
in comparison with the devastating and wide- 
spread losses suffered by similar victims 20 
years ago when only one third of the motor- 
ists were insured. 
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Heretofore, the approach of the insurance 
industry has not been to compensate vic- 
tims of automobile accidents so much as it 
has been to use persuasive efforts to impel 
persons who subject others to the hazards 
of their driving to become financially re- 
sponsible. To implement this program, the 
insurance industry has supported the indi- 
rect compulsion of financial responsibility 
laws. The first laws were applicable only to 
those had demonstrated their irre- 
sponsibility from a financial standpoint by 
failure to pay judgments, and from a safety 
standpoint by failure to observe certain 
traffic laws. Thus, compulsion was applied 
to those whose delinquency had 
demonstrated. Later, the so-called security 
type financial responsibility laws were en- 
acted in most of the states, undef which 
every motorist involved in an accident, re- 
gardless of fault, was compelled to post 
security to cover the damages resulting 
from the accident and to maintain proof of 
financial responsibility for the future. 


who 


been 


The objective to be sought in solving the 
automobile accident problem is not the 
social approach of compensating all victims 
of automobile accidents through a state- 
operated agency. The goal is rather the 
establishment, through private enterprise, 
of “financial responsibility” on the part of 
those who subject others to the hazards of 
their negligent driving. 


In certain states where the percentage of 
insured motorists is comparatively low, a 
sudden transition to a universal require- 
ment that all motorists present evidence of 
financial responsibility as a condition precedent 
to the registration of their motor vehicles 
might well produce a violent and unfavor- 
able public reaction. In such states motor- 
ists should be educated to the indispensable 
need of maintaining proof of financial re- 
sponsibility at all times. Present financial 
responsibility laws should be implemented 
and strengthened so.as to reduce the num- 
ber of financially irresponsible motorists to 
a minimum. Similarly, such laws should be 
stringently enforced so as to remove the 
irresponsible motorist from our highways. 


Other remedies to solve the problem of 
the uncompensated victim of the automobile 
accident have been proposed in some states, 
such as the creation of an unsatisfied judg- 
ment fund out of which judgments obtained 
against uninsured motorists would be paid. 
New Jersey actually has such a law which 
becomes fully effective on April 1, 1955. 
Disinterested critics of this law find many 
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fundamental defects in it. To begin with, 
it places an unfair share of the burden of 
cost upon the conscientious, insured motorist 
by imposing on him an extra tax and higher 
insurance costs. It encourages further irre- 
sponsibility upon the part of the uninsured 
motorist. It sets up a curious mésalliance of 
private insurance and the state. Already de- 
mands have been made by public officials in 
New Jersey that the government have a 
wider participation in the management of 
the fund, and this even before the fund is in 
operation. No other legislature has gone sv 
far in its control of private enterprise, nor 
has private enterprise gone so far in assum- 
ing the burdens and functions of govern- 
ment. Funds such as the New Jersey fund, 
based as they are on a government-controlled 
compensation philosophy and which cast an 
unfair and inequitable burden upon the re- 
sponsible motorist, cannot be said to fur- 
nish either a fair or a practical solution of 
the motor vehicle accident problem. 


In favor of compulsory insurance, it can 
be said that it is but the ultimate and logical 
consequence of the adoption of financial 
responsibility laws. It follows naturally 
that if the problem is one created by unin- 


sured motorists, the solution, if one is 
needed, is to require those who operate 
their automobiles to become insured or 


otherwise financially responsible. 


Those who shun the idea of compulsory 
insurance do so not so much because of 
their aversion to compulsion as such, but 
because of the objectionable by-products of 
such a system which stem from the law in 
Massachusetts, the only state so far to 
adopt compulsory insurance. Compulsion in 
an indirect form is inherent in our present 
financial responsibility laws. In New Jersey, 
the ‘unsatisfied judgment fund legislation 
coerces the responsible motorist to bear 
most of the burdens of the irresponsible 
motorist, a particularly obnoxious sort of 
compulsion. The dangers to be feared in 
compulsory insurance are the practical diffi- 
culties, nuisances and interferences with 
private procedures which .arise out of the 
law itself and its administration. 


Unless one is seeking a law which will 
close every gap, there is no reason why 
the problem cannot be effectively solved 
by a simple amendment to our security 
type financial responsibility laws. By so 
doing, we can eliminate most, if not all, of 
the objectionable features in the standard 
form of compulsory automobile insurance 
legislation. 
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It is generally conceded that the license 
to operate a motor vehicle on the public 
highways is not a right but a privilege—a 
privilege which may be hedged about with 
regulations and restrictions which will pro- 
mote public safety and the general welfare. 
Surely it is not an unreasonable regulation 
to require that every motorist operating 
such a potentially dangerous instrumen- 
tality as the modern automobile should at 
all times be required to maintain proof of his 
financial responsibility. This desirable re- 
sult, it is submitted, can best be achieved 
by strengthening our existing financial re- 
sponsibility laws. Under this proposal, by 
a simple amendment to the existing law, 
the motorist would be required to certify 
upon registering his motor vehicle that he 
has secured the financial responsibility in 
the amounts required by the existing law. 
The proposal would further affirmatively 
require the motorist to maintain the 
quired financial responsibility in effect dur- 
ing such time that the motor vehicle is 
being operated in the state. In other words, 
this proposal would accomplish by direct 
means what the existing financial responsi- 
bility law hoped to achieve through indi- 
rect means. Under this proposal, a heavy 
penalty would be imposed for failure to 
maintain proof of financial responsibility at 
all times. This penalty would apply to both 
the owner of the motor vehicle registered 
in the state and the owner of a motor vehi- 
cle not registered in the state if the motor 
vehicle is operated in the state in violation 
of the law. It would also apply to the 
operator of the motor vehicle who operates 
in the state any motor vehicle with the 
knowledge that the owner does not have in 
full force and effect the required proof of 
financial responsibility. The existing finan- 
cial responsibility law would be retained in 
all other respects. 


Fe- 


This proposal avoids most of the disad- 
vantages and objectionable features of the 
so-called compulsory automobile insurance 
legislation while at the same time achieving, 
in effect, the same result. 


One of the glaring defects in the usual 
form of compulsory automobile insurance 
legislation is that it cannot be made to 
apply to nonresidents. The proposed amend- 
ment would apply to both residents and 
nonresidents. If perchance the uninsured 
nonresident motorist should happen to be 
involved in an accident, he would still be 
required to post security and maintain proof 
of financial responsibility for the future, 
and such requirements would be enforced 
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in the domiciliary state of the nonresident 
motorist in those states—now nearly all— 
having reciprocal provisions in their finan- 
cial responsibility laws. 

The proposed amendment would nowise 
interfere with existing insurance practices 
or procedures. The standard provisions auto- 
mobile liability policy would continue to be 
the basic form of financial responsibility just 
It avoids the 
nuisances of the Massachusetts law of filing 
certificates of insurance and notices of can- 
cellation. 


as it is under the existing law. 


It would not require an expensive 
bureaucracy to administer the law. 


Among the fears expressed by opponents 
of compulsory insurance legislation are that 
such a law would inevitably invite political 
intervention in the making of rates and that 
it may lead to a reduction in agents’ com- 
missions. Since the proposed amendment 
merely extends the existing financial re- 
sponsibility law, there is no more reason 
why political pressures should be brought 
to bear or why there should be any greater 
interference with agents’ commissions than 
is presently the case under the existing 
financial responsibility law. 


Conclusion 


The above-proposed simplified approach, 
it is submitted, represents the fairest and 
most equitable solution of the problem of 
the financially irresponsible motorist of any 
of the proposals thus far put forward. It 
puts first things first and places the em- 
phasis where it belongs. Certainly it does 
the least violence to, and works the least 
interference with, existing insurance com- 
pany practices and procedures. It avoids 
most, if not all, of the obnoxious features 
implicit in the so-called compulsory insur- 
ance legislation, unsatisfied judgment funds, 
assigned case plans, etc. There are many 
who believe that the unsatisfied judgment 
protective device, whether it be through a 
state fund, a privately operated fund or an 
endorsement to automobile insurance poli- 
cies, inevitably leads to governmental inter- 
vention or to a wholly unsatisfactory form 
of compulsory insurance, a state fund or a 
compensation scheme to indemnify victims 
of automobile accidents. Unlike 


the un- 
satisfied judgment or the compensation 
approach, the proposed amendment puts 


the burden squarely and fairly upon the 
uninsured motorist, where it belongs, rather 
than upon the conscientious, responsible, 


insured motorist. [The End] 
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Accident and Health Insurance Development: 


Competition v. Law 


By JOHN P. HANNA 


| and Accident Underwriters Conference. 


Mr. Hanna is inanaging director, Health | 
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N ORE PEOPLE have more accident and 
1 health insurance now than ever before 
in the history of our country. Additional 
millions are securing this valuable protection 
each year. 


There have been many explanations ad- 
vanced during the past few years in an 
attempt to account for the phenomenal 
growth of voluntary health insurance. No 
doubt all of these explanations have some 
validity because obviously there are many 
factors which would cause an industry to 
advance from a few hundred million dollars 
of premium income a few years ago to about 
$3%4 billion at the present time—the largest 
premium line next to life insurance. 


I feel that the basic reason for this rapid 
progress lies in the keen competition between 
many carriers in providing these essential 
services. A few adventuresome companies 
attempted to provide this coverage before 
the turn of the century and practically none 
of them is now in existence. But upon the 
basis of their experiments, other companies 
contributed more experimentation and more 
experience until 25 years ago there were 
some 300 insurance companies providing this 
coverage. Today there are over 700 com- 
panies engaged in this effort. 


Without going into detailed statistics, we 
can get a bird’s-eye view of the progress by 
noting that about 12 million persons owned 
voluntary hospital insurance in 1940 and 
that this figure now stands at about 104 
million. About six million owned surgical 
expense and this figure now stands at about 
83 million. About three million owned medi- 
cal expense coverage in 1940 and this figure 


now stands at about 43 million. Coverage 
under major medical expense policies had 
not even been considered in 1940, but since 
the first experimental policy written by 
Liberty Mutual Insurance Company in 1949, 
that coverage now is owned by over two 
million people.* 


There are several encouraging aspects to 
these growth statistics.. In the first place, 
the increase in the number of persons covered 
appears to be continuing at an undiminished 
pace. I am confident that several million 
more will be protected by the time another 
year has passed. Second, the amounts of 
benefits provided under these policies have 
been increasing steadily and at a greater 
rate than the cost of medical and hospital 
services. Third, the duration of benefits 
payable under these policies is increasing 
steadily as the companies gain additional 
experience. 


More basic to the needs of individuals and 
to the welfare of our people than hospital, 
surgical and medical coverage—important 
as they are—is loss of time or income re- 
placement insurance. Naturally, this type 
of coverage is provided primarily for wage 
earners who will sustain a loss of income 
if they are disabled. Almost two thirds of 
the working population has this type of 
voluntary protection. In addition, over four 
million persons are covered involuntarily 
through the cash sickness programs in force 
in four states. Most persons not receiving 
a regular income themselves are dependent 
upon the wage earner in the family. From 
an economic standpoint there is no dis- 
ability as serious as the one which disables 
the breadwinner. If the wage earner can 
continue to work and provide an income, it 
is reasonable to believe that over a period 
of time almost all medical, hospital and 
surgical bills can be paid. But if the wage 





1Estimates based on the Health Insurance 
Council Survey. 
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earner’s income stops due to disability, there 
is no money coming in to pay for normal 
living expenses, much less to pay for his own 
medical and hospital bills or those of his 
dependents. Included in normal expenses 
are food, clothing, shelter and even insur- 
ance premiums for other types of insurance. 


These tremendous advancements in acci- 
dent and health insurance have not been ac- 
complished without difficulties. They have 
been accomplished through the ingenuity of 
many different types of companies searching 
for new and better coverages and methods, 
essentially unhampered by restrictive legis- 
lation which would have prevented such ex- 
perimentation. The insurance departments 
of the various states generally have done 
an outstanding job of regulating the acci- 
dent and health insurance business with- 
out interfering with its experiments toward 
greater progress. 


The first broad-scale investigation of acci- 
dent and health insurance companies was 
conducted in 1911 by the National Associa- 
tion of Insurance Commissioners and re- 
sulted in the 1912 standard provisions law. 
This investigation was concerned primarily 
with claim payments procedures, and the 
resulting law set out definite policy pro- 
visions in this area, which became com- 
pulsory in all accident and health insurance 
policies. The provisions related to contract 
changes, policy reinstatements, notice of claim 
requirements, proof of loss requirements, 
time within which claim payments must be 
made, requirements as to whom claim pay- 
ments should be made to, and other such 
administrative provisions. In the light of 
recent publicity, perhaps the most important 
provision of the 1912 standard provisions 
law was that which required all policies to 
be printed in type not smaller than ten point. 
Ten-point type is about the size of ordinary 
typewriter type and is larger than the type 
used in most magazines and newspapers. 
There is no “fine print” in accident and 
health policies. Neither are accident and 
health policies difficult to understand, com- 
pared to other types of policies. Companies 
have made great progress in writing policies 
with the minimum amount of legal-sound- 
ing phraseology necessary to protect the 
rights of the parties to the contract. In 
defining the risk assumed, necessary limi- 
tations and exclusions are set forth clearly 
and understandably. 


The significant aspect of the 1912 standard 
provisions is that the insurance commis- 


sioners and the state legislatures did not 
restrict the opportunity of the companies to 
experiment with newer and better coverages. 
They set up the ground rules under which 
accident and health insurance should be con- 
ducted under a completely competitive system. 


This approach to accident and health 
regulation has been continued by almost 
all insurance departments in the ensuing 
years. These departments and the state 
legislators have recognized that improve- 
ment and progress do not come from re- 
strictive legislation. They have recognized 
that standard policies, rate regulation or laws 
requiring certain coverages to be written are 
the insurmountable stumbling blocks which 
would stand in the way of the progress 
which I have outlined. 


In addition to the ground rules set up by 
the standard provisions law, state insurance 
departments have general regulatory powers 
which insure that competition will be carried 
on by the companies without damage to the 
public but rather in the public interest. 
Typical of most states are the policy ap- 
proval rules set forth in the Michigan Insur- 
ance Code,’ which prohibits policy provisions 
which are “unjust, unfair, inequitable, mis- 
leading, deceptive, or encourage misrepre- 
sentation of such policy.” The Nebraska 
Insurance Code* prohibits any provision 
“which is unjust, unfair, inequitable, mis- 
leading or contrary to the law of this state.” 


In order to better interpret these policy 
approval rules, the National Association of 
Insurance Commissioners, through its proper 
committees and after discussions with the 
industry, promulgated the Official Guide for 
the Filing and Approval of Accident and 
Health Contracts. This Guide had the effect 
of law but was not frozen into law; thus 
it could be administered practically under 
changing conditions and changing coverages. 


The Official Guide set forth rules for the 
filing of policy forms with the states in 
order to simplify the work for the companies 
and for the insurance departments. It at- 
tempted to set forth a guide for the review 
of accident and health contracts in order 
that all states could interpret somewhat uni- 
formally the broad guideposts for policy ap- 
proval set forth in the various state statutes. It 
provided that the policy title must not be mis- 
leading. It set forth requirements for a brief 
description of the coverage which had to be 
printed at the top or bottom of the first 
page of the policy and on its filing back. 





2 Sees. 522.12, 522.12a and 522.12b. 
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It defined limited policies and set forth 
requirements which would make sure that 
such policies were understood by the policy- 
holders. The Official Guide covered other 
subjects, mostly of an administrative nature, 
all aimed at the general proposition of mak- 
ing certain that the insured could easily 
understand his policy. The Official Guide 
did not attempt to circumscribe the experi- 
ments within the industry. 


3y 1946 it was apparent not only that 
competition was improving coverages but also 
that companies were finding that they could 
administer their policies more liberally. The 
1912 standard provisions were required in 
all policies “in the words and in the order” 
set forth in the law. It was becoming ap- 
parent that companies desired to treat their 
policyholders better than they were allowed to 
do under the law. The 1912 standard provisions 
and, to some extent, the Official Guide were 
becoming too restrictive and were delaying 
progress. It was at that time that the 
Health and Accident Underwriters Confer- 
ence worked out a model standard provi- 
sions law which could be substituted for the 
1912 law. The 1912 bill was drafted in the 
light of the business as then conducted and 
did not anticipate future changes. Not only 
were there new types of coverages not con- 
templated in 1912 but there were changing 
concepts as to the relative rights of the 
company and the insured. The 1912 law 
prevented the companies from writing con- 
tracts containing more liberal claim pro- 
cedures, even though such procedures would 
be more favorable to the insured and would 
be practical and helpful to the company in 
its efforts to provide better service. 


Perhaps the most important innovation in 
the conference model bill was the concept 
which would permit the use of statutory 
provisions “in substance” rather than “in 
the words and in the order.” This approach 
was general for life insurance and group 
accident and health insurance. It also al- 
lowed the use of provisions which in the 
opinion of the insurance commissioners were 
not less favorable to insureds or beneficiaries. 
This approach left room for sound future 
development by permitting improvements in 
the uniform provisions as experience and 
competition dictated. 


Before the conference model bill was en- 
acted in more than a few states, the Na- 
tional Association of Insurance Commissioners 
started work on a draft of a new standard 
provisions law through its appropriate com- 
mittees. These committees worked with the 
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When discussing possible new accident 
and health legislation, we should not 
lose sight of the fact that statutory 
enactments improving the service to 
policyholders always have been based 
upon experimentation by the many 
companies in their efforts to compete 
with each other in providing better 
service, Mr. Hanna emphasizes. 


industry association committees. After three 
years of effort the result was the Uniform 
Individual Accident and Sickness Policy 
Provisions Law adopted in June, 1950, by 
the National Association of Insurance Com- 
missioners. The new uniform provisions law 
adopted the “in substance” approach and 
modernized the statutory requirements for 
accident and sickness insurance. It affords 
additional protection to policyholders. It 
permits variations in policy provisions where 
the statutory requirements are not appropri- 
ate to the coverage provided by a particular 
policy. Therefore, companies are free to 
experiment with policy provisions which are 
more favorable to policyholders, thereby en- 
couraging competitive development which 
is in the public interest. The 1950 uniform 
provisions law not only incorporated the 
subjects covered by the 1912 standard pro- 
visions law but, in addition, covered most 
of the administrative matters set forth in 
the third edition of the Official Guide for the 
Filing and Approval of Accident and Health 
Contracts, which had been adopted in 1947. 
This made the Official Guide practically ob- 
solete, and so far there has not appeared to 
be a necessity for a fourth edition of the 
Official Guide. 


When discussing possible new accident 
and health legislation, we should never lose 
sight of the fact that statutory enactments 
improving the service to policyholders al- 
ways have been based upon experimentation 
by the many companies in their efforts to com- 
pete with each other in providing better serv- 
ice. A few examples from the new uniform 
provisions law will serve to illustrate this 
fact. The new law provides for the surren- 
der by the insurer after three years of the 
right to base a defense upon a misstate- 
ment (other than a fraudulent misstatement) 
in the application or upon prior origin of 
any condition (unless the condition is specifi- 
cally excluded). This provision was made 
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possible by the experimentation of a few 
companies which felt that this protection 
for policyholders could be provided at a 
premium which the public would be willing 
to pay. Many companies now are experi- 
menting with a two-year provision rather 
than the three-year provision contained in 
the uniform law and states have 
adopted the two-year provision. Whether 
that provision is adopted by all states or 
not, I am sure that competition will cause 
this provision to have general usage within 
the very near future. 


some 


Although many people now think of acci- 
dent and health insurance as somewhat akin 
to life insurance, the coverage actually 
started as a casualty line of insurance. As 
such, there was no provision for a grace 
period in the early policies. Through com- 
petition some companies have experimented 
with a grace period for the payment of 
premium during which grace period the 
policy would continue in force. It was be- 
cause of these experiments that the new 
uniform provisions law was able to contain 
a provision for a required grace period for 
all renewable policies. 


Many companies had been experimenting 
with more liberal conditions for reinstate- 
ment of lapsed policies. They had been al- 
lowing longer periods for giving notice of 
claim and had been disregarding late filing 
of proof of loss under certain conditions. 
They were not able to make such concessions 
a legal part of their policies because of the 
restrictive provisions of the 1912 law which 
had to be included in the policies. But it 
was because of these experiments that the 
new uniform policy provisions law was able 
to liberalize almost every provision of the 
1912 standard provisions law. Competitive 
effort on the part of the companies paved 
the way for new ground rules which better 
serve the public interest. Progress has come 
from this effort and not from restrictive 
legislation. The new uniform policy provi- 
sions law has now become law in 35 states,’ 
the District of Columbia and Hawaii; and 
its more liberal provisions can be used in all 
of the other states. There are only three 
states® which have not taken necessary 
legislative action to repeal the old 1912 
standard provisions in order that the public 
may have the advantage of all of the more 
liberal 1950 policy provisions. Every effort 


4 Alabama, Arizona, Arkansas, California, Col- 
orado, Connecticut, Florida, Idaho, Illinois, 
Indiana, Iowa, Kansas, Kentucky, Maine, Mary- 
land, Massachusetts, Michigan, Nebraska, Ne- 
vada, New Hampshire, New Jersey, New Mexico, 
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is being made to have the law passed in the 
remaining states during the current legisla- 
tive ses To obtain enactment of this 
beneficial legislation in all of the states has 
been a tremendous undertaking on the part 
of the insurance commissioners and the 
accident and health insurance companies. 
The project was complicated by the neces- 
sity for having the legislation enacted in 
a uniform manner so that the administrative 
provisions of accident and health policies 
can be the same in all of the states. Uni- 
formity of administrative provisions is most 
important to the public if they are to have 
available health and accident policies at the 
lowest possible cost. Most companies operate 
in more than one state and a great many 
operate nation-wide. To prepare separate 
policy forms for each state would add ma- 
terially to the administrative cost in supply- 
ing the coverage to the public. 


The greatest threat to progress in the 
accident and health field arose at the time 
that the South-Eastern Underwriters case in 
1944 changed the entire concept of insurance 
regulation. The SEUA case established the 
legal principle that insurance is interstate 
commerce and Public Law 15 provides that 
insuraice is subject to federal regulation to 
the extent not regulated by state law. There 
was an immediate effort made to close any 
gaps in state regulation, and many com- 
missioners and industry leaders considered 
seriously the advisability of placing accident 
and health insurance under the protection 
of state casualty rate regulatory laws. Fortu- 
nately, NAIC and All-Industry leaders recog- 
nized that in the keen competitive aspect of 
the accident and health business lay its 
greatest possibility for future expansion and 





s10ns. 





service. By a very close margin the industry 
escaped the restriction of rate regulation and 
the standard policies which rate regulation 
would have required. The progress of the 
industry has continued unabated. 


‘the insurance industry has unanimously 
supported the system of state regulation( as 
opposed to federal regulation) as being in 
the best interest of the public and in the 
best interest of the insurance business. There 
is-no doubt that the state insurance depart- 
ments with their long history of service to 
the residents of their states are better equipped 
to regulate the business at the local level 
than would be a federal bureau from Wash- 


New York, North Carolina, North Dakota, Ohio, 
-ennsylvania, South Dakota, Tennessee, Ver- 
mont, Virginia, Washington, West Virginia, 


Visconsin and Wyoming. 
> Minnesota, Missouri and Oklahoma. 


321 


























































ington. This opinion has been verified by 
the recent Federal Trade Commission activity 
which I will discuss in a moment. 


After the SEUA case the insurance com- 
missioners and the industry supported the 
Uniform Fair Trade Practices Act developed 
by the appropriate NAIC committees and 
the All-Industry Committee. This bill fol- 
lows the Federal Trade Commission Act 
fairly closely and appears to definitely pre- 
empt the control of insurance advertising 
to Hawaii and the 30 states which have 
passed it.’ The legislators of at least eight‘ 
states now have this particular legislation 
under consideration during the current ses- 
Almost all other states have similar 
legislation, which provides the insurance 
commissioner with necessary regulatory power 
even though the statutes are not in exactly 
the same form as the uniform bill. 


sions. 


Another joint effort making state regula- 
tion more effective was the approval of the 
Unauthorized Insurers Process Act, now 
law in 32 states.* This statute makes it pos- 
sible for claimants to get service of process 
on unlicensed companies in the state of 
domicile of the claimant. The legislators of 
at least six® states now have this particular 
legislation under consideration during the 
. current session. 


The insurance laws of the various states 
provide additional ground rules for the con- 
duct of the accident and health business. 
All insurance commissioners have the power 
and the responsibility to examine all licensed 
companies to make sure of their financial 
solvency. Periodically they examine the 
claim files of each company to check that 
claims are being paid fairly and in accordance 
with the policy provisions. They examine 
the company files to make sure that there 
is no discrimination between policyholders 
purchasing a particular policy form. The in- 
surance commissioners have broad powers 
over the conduct of companies through the 
licensing laws in the various states. They 
supervise the licensing of all insurance agents. 
State insurance commissioners are responsive 


6 Arizona, Arkansas, Colorado, Florida, Geor- 
gia, Hawaii, Indiana, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Michigan, 
Minnesota, Nebraska, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, North 
Carolina, Pennsylvania, South Carolina, South 
Dakota, Tennessee, Utah, Virginia, Washington, 
West Virginia, Wisconsin and Wyoming. 


7 California, Connecticut, Iowa, Kansas, Mis- 
souri, Ohio, Rhode Island and Vermont (as of 
the date of this speech). 
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to the needs and desires of the citizens whom 
they serve and the insurance companies 
which they regulate. Strangely enough, regu- 
lation in the public interest almost always 
turns out to be regulation in the best inter- 
est of the insurance companies themselves. 


There also have been unfavorable develop- 
ments in the accident and health field and 
in the regulatory field during the past several 
years. These developments have not been 
in the public’s interest although it may have 
seemed to the legislators at the time that 
the particular laws were desirable. Without 
going into detail, I would mention the cash 
sickness laws which have been enacted in 
four states.” These compulsory programs 
have been subject to the inevitable waste 
and expense which defies correction under 
a compulsory government system but which 
could be readily controlled under a volun- 
tary system. The minimum benefits under 
such compulsory programs tend to become 
the maximum benefits provided to employees. 
The benefit level becomes a matter of politi- 
cal pressures rather than the needs and 
desires of the individuals covered. Experi- 
mentation as to new and better coverages 
is restricted by law or made much more 
difficult. It is encouraging to note that no 
such laws have been enacted since 1950, 
and it is to be hoped that other states will 
refrain from such legislation. 


Another unfortunate legislative enactment 
was the California minimum benefits law 
enacted in 1950. This law attempted to go 
into great detail as to the amount of bene- 
fits, the duration of benefits and the limita- 
tions which would be placed upon accident 
and health coverages. The rules and regu- 
lations under the law are much more vo- 
luminous than the statute itself. It has 
added substantially to the cost of doing 
business in California. It has not resulted 
in increased advantages to the citizens of 
California, and it has hampered the develop- 
ment of new experimental ideas and coverages. 
Fortunately for the citizens of California, 
they do have the benefits of the experi- 


8 Alabama, Arizona, California, Connecticut, 
Florida, Georgia, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Mary- 
land, Massachusetts, Michigan, Mississippi, Mis- 
souri, Nebraska, New Hampshire, New Jersey, 
New Mexico, New York, North Dakota, Penn- 
sylvania, South Dakota, Tennessee, Texas, Vir- 
ginia, West Virginia and Wyoming. 

® Colorado, Nevada, North Carolina, Ohio, 
Rhode Island and Vermont (as of the date of 
this speech). 


1% California, New Hampshire, New York and 
Rhode Island. 
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a 
The California minimum benefits law 
enacted in 1950 has hampered the de- 
velopment of new experimental ideas 
and coverages, says the author. 

e 


mentation which companies are able to 
carry on in the other states and ultimately 
they will receive the benefits from such 
experimentation. If any or all of the other 
47 states adopted legislation similar to the 
California minimum benefits law, it is my 
opinion that accident and health insurance 
would be seriously and permanently ham- 
pered—if not completely stopped—in its 
progress toward better and more economical 
service for a greater and greater propor- 
tion of the people. 


30th the cash sickness laws and the 
minimum benefit law have been excursions 
into the field of regulation of benefits or 
rates, or both, and have restricted the pro- 
gress which the accident and health in- 
dustry is making. They have departed from 
the fundamental concept that regulation 
should set forth the ground rules under 
which companies must operate but should 
leave the companies free to find additional 
progress through competition rather than 
attempt to define progress by statute. No 
legislator and no regulatory official can 
envision what new advancements may be 
just around the corner. Individual companies 
competing for sales routinely experiment 
with new improvements in order to provide 
better coverages, faster and more efficient 
service, and more economical operation. 
Many experiments, considered foolhardy by 
the industry generally, have provided the 
basis for sound advances. Others have failed. 
Advances have been made by offering a 
benefit or service experimentally, observing the 
results, and making the necessary correc- 
tions in rates, underwriting methods, or 
procedures. New coverages can be and have 
been tailored to meet changing needs and 
changing patterns of medical care. 


An unfortunate regulatory development 
comes from the recent activity of the Fed- 
eral Trade Commission concerning accident 
and health advertising. In January, 1954, 
the FTC embarked upon an investigation of 
all accident and health advertising, which 
required the examination and review of the 
advertising of 700 or 800 insurance com- 
panies as well as the policy forms of many 
of those companies. Federal Trade Com- 
mission personnel requested and received the 
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full cooperation of the accident and health in- 
dustry in making available the material which 
they desired. It was the understanding of 
many insurance company representatives that 
there would be an opportunity for discus- 
sion with FTC personnel in case any ques- 
tions arose concerning the advertising of 
the companies. It was also the understanding 
of company representatives that there would 
be an opportunity to make changes in ad- 
vertising if it appeared necessary and that, 
in any event, most suggestions on changes 
in advertising would be referred back to 
the state insurance commissioners. Consider- 
able difference of opinion has been expressed 
as to whether the industry representatives 
had a valid basis for expecting an oppor- 
tunity to consult with the FTC. 


In any event, FTC complaints were issued 
against a group of companies in October, 
1954, and since that time complaints have 
been issued against two additional groups 
until at present 28 companies have been 
complained against. Complaints were based 
on advertising material used by the com- 
panies during the calendar year 1953. The 
first complaints issued in October received 
very wide publicity in the daily press, tele- 
vision and radio. In spite of an apparent 
effort on the part of the FTC to be factual 
in its news releases, it is apparent that 
probably a great majority of the general 
public do not understand the issues involved. 
The general public assumes that the com- 
panies are guilty of some serious wrongdoing 
and they do not realize that complaints at 
present are unproved charges limited to 
advertising. The majority of the public 
undoubtedly felt that the companies com- 
plained against either were financially in- 
solvent or were not paying their claims 
properly or that they were being put out 
of business by the government or being 
taken over by the government. As a result, 
a great deal of harm has been done to the 
reputation of the accident and health busi- 
ness as a whole. 


I am sure that practically every accident 
and health company desires to have its 
advertising material completely above re- 
proach. They do not want it subject to 
any criticism by state insurance departments, 
federal agencies, company trade associations 
or even their competitors. I am sure that 
every company complained against would 
willingly have made any changes in ad- 
vertising which the FTC was convinced 
should be made, regardless of the merit of 
the changes. There was no opportunity to 
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consult with the FTC in order to make 


such changes. 


The improvement of accident and health 
advertising has been an evolutionary process. 
As the accident and health industry has 
grown, it has become more and more an 
industry affected by the social and political 
changes in our economy. Today it is looked 
upon as a necessity by a majority of the 
American people and has been endorsed by 
the federal Administration in Washington. 
The current Administration has stated its 
position as favoring voluntary health in- 
surance and favoring the encouragement of 
such insurance by the federal government. 
The previous Administration favored com- 
pulsory health insurance. As health insur- 
ance has become more important politically 
and socially, the insurance companies have 
accepted the greater responsibility which 
goes with increased size and importance. 
State insurance commissioners have recog- 
nized the increased importance of accident 
and health advertising. The NAIC took 
action in 1950 to approve and adopt a state- 
ment of principles concerning personal acci- 
dent and health insurance. In 1954, prior 
to the release of any FTC complaints, the 
members of the Health and Accident Under- 
writers Conference unanimously adopted a 
voluntary code of advertising standards for 
individual accident and health insurance. 
The Bureau of Accident and Health Under- 
writers adopted a voluntary code of prac- 
tices. Changes in advertising and the 
concept of advertising were taking place at 
a rapid rate prior to issuance of any FTC 
complaints. In fact, many companies com- 
plained against were no longer using adver- 
tising which they had been using in 1953 
and which was the subject of the complaints. 
This does not mean that advertising used 
in 1953 necessarily was misleading, but it 
indicated the increasing social responsibility 
being evidenced by insurance companies. 
It indicated their desire to place their ad- 
vertising on the highest possible plane. A 
responsible federal agency such as the Fed- 
eral Trade Commission should make every 
effort not to undermine public confidence in 
financial institutions which live by their 
promise of future performance. The evil 
which the generally misunderstood publicity 
does to the policyholders may well outweigh 
the evil which the FTC is attempting to 
correct. The evils, if any, could have been 
corrected without the undermining of public 
confidence. They could have been cor- 
rected more quickly and efficiently, without 
the tremendous expense to the companies in 
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@ 
The author believes that state insur- 
ance commissioners have done an out- 
standing job in policing advertising 
practices of insurance companies. 

® 


defending themselves against FTC charges. 
Additional expense to the companies must 
ultimately be reflected in higher premiums 
to the policyholders. 


Contrast the approach normally followed 
by state insurance commissioners who are 
cognizant of their responsibilities to their 
citizens and to their companies. Accident 
and health advertising problems did not 
arise overnight with the discovery of them 
by the FTC. State insurance commission- 
ers had been aiding the process of accident 
and health advertising improvement for 
many years. The majority of states have 
fair trade practice acts, and no state insur- 
ance commissioner has found it necessary to 
issue complaints against companies in order 
to force them to change any questionable 
advertising. The only exception, California, 
deviated from this pattern by issuing com- 
plaints against six companies in 1953, Previous 
consultation with companies and promulga- 
tion of specific rules, rather than publicity 
and lawsuits, would have been more effec- 
tive, more efficient and more in the public 
interest. Companies will realize that their 
progress depends upon public approval and 
confidence, and they willingly make changes 
suggested by insurance commissioners, even 
when they disagree as to the misleading 
character of the advertising, rather than 
defend a public complaint against the ad- 
vertising. State insurance commissioners 
have done an outstanding job in policing 
advertising practices, and they will continue 
to do so regardless of future FTC activity. 


Strangely enough, individual companies 
complained against by the FTC have not 
experienced an unusual number of policy 
lapses or any unusual difficulty in obtaining 
new policyholders. It would seem that 
policyholders have not lost faith in their 
own companies as much as they have lost 
faith in the industry as a whole. Perhaps 
the greatest danger in the recently unfavor- 
able and generally misunderstood publicity 
lies in the legislative field. It is possible 
that state or federal legislators, without 
understanding the problems and factors in- 
volved, may enact restrictive and unwise 
legislation which would not be in the public 
interest. It is only fair to state that un- 
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doubtedly many accident and health insur- 
ance ‘agents have compounded the bad 
effects of the publicity by referring to com- 
panies complained against as undependable 
companies in an effort to obtain a temporary 
competitive advantage. Many companies 
have expressly warned their agents not to 
use such competitive devices because it re- 
flects upon the industry as a whole and 
results in further misunderstanding. 


I have had occasion to examine a great 
deal of accident and health advertising dur- 
ing the past year because of the new 
Conference Advertising Code. Regardless 
of what further action the Federal Trade 
Commission takes, I am convinced current 
accident and health advertising generally is 
conducted on a more accurate and ethical 
plane than that of any other industry. Be- 
cause of the nature of the product being 
advertised, I believe that accident and 
health companies have a duty to conduct 
themselves in this manner and to continue 
efforts toward further improvement. 


The competitive approach to current 
problems facing accident and health insur- 
ance augurs well for an early solution of 
such problems in the public interest. In an 
effort to pin point matters of concern, an 
industry-wide committee last year studied 
causes of accident and health inquiries and 
complaints, and found the causes to be the 
following in order of importance: (1) 
pre-existing conditions, (2) delay and mis- 
understanding, (3) alleged misrepresentation 
by agent and (4) cancellation or refusal to 
renew. 

At about the same time, the NAIC Acci- 
dent and Health Committee conducted a 
nation-wide study and found the chief prob- 
lems to be the following in the order of 
importance: (1) difficulty with agent or 
adjuster, (2) pre-existing condition clause, 
(3) delay in replying to letters and in 
processing and (4) renewability or can- 
cellation. 

It was found that there were complaints 
or inquiries to insurance departments con- 
cerning between 1/10 and 2/10 of 1 per cent 
of claims paid. Of this number of com- 
plaints and inquiries, only about 8 per cent 
involved renewability or cancellation. Un- 
doubtedly the termination problem has been 
overemphasized, but currently it is one of 
legislative and _ public 

Bills prohibiting the 


the most serious 

relations difficulties. 
1 Arkansas, Georgia, Nevada, New York, 

North Carolina, North Dakota, Ohio, Oklahoma, 
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writing of all forms of accident and health 
insurance except noncancellable (for life or 
to a lesser extent) have been introduced in 
ten states.” On the basis of a nation-wide 
study made about two years ago, I would 
estimate that policy terminations by the 
company average less than 4/10 of 1 per 
cent for all companies and for all ‘causes, 
including misrepresentation, fraud, over- 
insurance, and other causes not related to 
the deterioration of the insured’s health. 
But as long as policy terminations cause 
any difficulty, competing companies will be 
exploring all avenues to provide the service 
which the public desires. 


Any person who can qualify physically 
can buy health insurance on a noncancella- 
ble guaranteed renewable basis if he desires 
to pay the cost for this type of coverage. 
It can be purchased from many different 
insurance companies. There are many 
sound reasons why term insurance should 
be available to any person who desires to 
purchase it. Without attempting to set 
forth the reasons here, I would point out 
that it furnishes sound protection at a lower 
cost and is available to more people. Most 
important, it makes it possible for experi- 
mentation in new types of coverage to be 
undertaken by insurance companies. Most 
new types of coverages have not been in 
long enough to determine whether 
or not they are sound experimentations, and 
it would not be possible for companies 
to risk their capital and surplus on such 
experimentations if such contracts had to be 
noncancellable and guaranteed renewable. 


force 


Nevertheless, many companies are ex- 
perimenting with various methods of limit- 
ing the termination rights of the company. 
One method is to offer a guaranteed renew- 
able policy on which the premium can be 
altered by the company on a class basis but 
not on an individual basis. A variation of 
the traditional noncancellable renewable 
policy is a guaranteed renewable policy on 
which the premium periodically increases 
by stated amounts at stated intervals ac- 
cording to the age of the insured. Some 
companies are writing an optional renewable 
policy except that the policy provides that 
renewal will not be refused\| because of 
change in the physical condition of the 
insured. This type of coverage may be 
written at a guaranteed level premium or 
subject to the right of the company to 
change the premium onaclass. A variation 


Rhode Island and South Carolina (as of the date 
of this speech). 
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of this type of coverage is being carried on 
by a number of companies, wherein the 
company notifies its agents of the practice 
to be followed rather than setting it forth 
in the contract. Still other companies fol- 
low the practice of not refusing renewal 
because of change in the physical condition 
of the insured, but there is no policy provi- 
sion and no announcement to agents con- 
cerning the practice. Out of these and 
other experiments I am confident that solu- 
tions will be found which will protect the 
solvency of insurance companies, which will 
provide latitude for experimentation and 
which will provide desired coverage to 
insureds at a price which they will be 
willing to pay. 


Pre-existing condition clauses apparently 
cause the most difficulty. Obviously, com- 
panies selling individual accident and health 
policies cannot pay for conditions which 
existed prior to the time that the insured 
buys the policy any more than a fire insur- 
ance company can insure buildings which 
already are on fire. At the same time, I 
have noted the industry support of the new 
uniform provisions law, which would outlaw 
pre-existing conditions as a defense after 
the policy has been in force for three years. 
Many companies are experimenting with a 
two-year provision. At the same time, 
companies are redoubling* their efforts— 
through advertising and agents’ training— 
to make sure that the insured understands 
that he does not have coverage for pre- 
existing conditions. 


Companies are supporting sound agents’ 
licensing laws and are developing better 
agents’ training programs in order to reduce 


the difficulties 
adjusters. 


attributable to agents or 


Delays in replying to letters and in proc- 
essing policy applications and claims might 
well be expected in an industry which has 
grown as rapidly as accident and health 
insurance. Such delays are practically never 
intentional. Companies are making every 
effort to improve their services because 
their expansion and progress can continue 
only upon good service. 


The definition of a standard insurable 
risk changes and expands almost daily. 
Many companies now are furnishing cov- 
erage to impaired risks through either elim- 
ination riders or an increase in premium, 
or a combination of these methods. It 
appears that the writing of such sub- 
standard risks by means of an increase in 
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premium along the lines developed in life 
insurance is the most satisfactory solution 
and the one with which more companies 
now are experimenting. 


No longer do many accident and health 
policies terminate automatically upon the 
attainment of a particular age. Companies 
will retain risks, oftentimes with an increase 
in premium or a reduction in benefits, until 
age 75 or 80, or indefinitely. Many com- 
panies will accept applications for coverage 
from over-age Along- with experi- 
ments to write broader coverage and make 
it available to more people, companies are 
experimenting in reducing the number of 
policy exclusions and limitations. Definite 
progress is being made. One leading com- 
pany stated recently that it is not now sell- 
ing a single policy form which it was selling 
five years ago; every form has been revised 
and improved. 


risks. 


The accident and health business still has 
many new worlds to conquer. In assessing 
the job yet to be done we should define the 
goals which are sought. Social planners, 
some legislators and even some insurance 
men have tended to set up unreasonable and 
impractical goals for health and accident 
insurance They have reached 
conclusions based upon the assumption that 
the goal should be complete coverage for 
every dollar of medical expense. Thus we 
occasionally see figures indicating that the 
total annual amount spent on medical care 
is about $10 billion and that health insurance 
benefits amount to only $2 billion. At first 
this would seem to indicate that health 
insurance is only doing about 20 per cent 
of its job or is only one fifth of the way 
toward its goal. Such definitely is not the 
case. It is not in the public interest for 
health insurance to cover all medical-care 
costs from the trivial expenditures to the 
luxury services. A substantial portion of 
the $10 billion—such as routine preventative 
care, dentistry, Hadacol and aspirin—is not 
necessarily appropriately covered by insur- 
ance. The $10 billion figure even includes 
the cost of health insurance. A proper goal 
for health insurance should be to pay those 
dollars which the policyholder would find it 
impossible to pay otherwise or would be 
able to pay only with considerable sacrifice. 
It is not sound insurance or sound eco- 
nomics for health insurance to pay dollars 
which the insured could conveniently pay 
himself through normal budgeting. I real- 
ize that statistics can be extremely mis- 
leading, but for the purpose of illustration 
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e 
It is not in the public interest for 
health insurance to cover all medical- 
care costs from the trivial expendi- 
tures to the luxury services. 

* 


let us assume that every individual could 
afford to budget for $50 worth of medical 
expense each year. Simple multiplication 
would indicate that $50 times 160 million 
people equals $8 billion. Perhaps insurance 
is not too far from its goal. 


The quality of health insurance appears 
to me to be much closer to its ultimate goal 
than most people realize. Broad benefits 
with few limitations are 
available for those who desire them. Major 
medical or catastrophe insurance is now be- 
ing offered by more than 75 insurance com- 
panies, with more companies entering the 
field each month. Although there is con- 
siderable variation in major medical plans, 
almost all plans have some common fea- 
tures. They have a fixed top limit of any- 
where between $2,000 to $10,000, with the 
most common figure being about $5,000. 
There is a deductible (the same principle 
as automobile collision insurance) that 
ranges from $200 to $1,000, depending upon 
the policy desired and the income of the 
insured. Usually there is coinsurance of 
about 20 or 25 per cent. Such major medi- 
cal policies usually are written in conjunc- 
tion with basic hospital, medical and surgical 
coverage, and the basic policy covers most 
of the deductible. 


restrictions or 


One of the newer and most promising 
types of major medical is a policy with an 
initial deductible between $25 and $100. 
After the initial deductible the costs up to 
the policy limits are paid in full or with 
coinsurance, whichever the policyholder de- 
This type of policy is not superim- 
posed upon basic coverage. It is easier for 
the insured to understand and it emphasizes 
the budgeting principle where the insured 
pays the deductible amount. Premiums can 
be more reasonable because of the elimina- 
tion of small claims. Eliminating small 
claims not only eliminates the claim pay- 
ments but also eliminates the cost of ad- 
ministration. One company found that 
under its regular hospital-medical policy, 
50 per cent of its claims amounted to $50 
or less. A small deductible will allow policy 
limits to be extended to cover the more 
serious losses, retaining a premium cost that 
is acceptable. 


sires. 
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To insure small and reasonably expected 
medical costs might be compared with buy- 
ing insurance for one’s grocery bill. No 
doubt you could pay an insurer $40 per 
week and he could pay your grocer on the 
average of $30 per week to take care of 
your grocery bill. The other $10 would 
be used to defray cost of collecting premium 
from you and making the claim payments 
to the grocer. Obviously, such an arrange- 
ment does not make good sense—and in- 
suring small and reasonably foreseeable 
medical and hospital bills has exactly the 
same economic disadvantages. 


Another goal to be examined is the num- 
ber of persons who should be covered by 
voluntary health insurance. Too often when 
we say that 104 million people now have 
hospital insurance, it is assumed that 56 
million people who do not have it need and 
should have the coverage, but cannot obtain 
it. Actually our goal should not be that 
high. Estimates as to the proper goal vary, 
but we might accept the estimate put forth 
by Secretary of Health, Education, and 
Welfare Hobby as being a good guess. She 
has been quoted as saying that the goal 
should be about 130 million people. We 
should eliminate from our goal those per- 
sons who do not need such coverage or who 
are not in a position to purchase it. For 
example, all members of the armed forces 
have medical care as well as continuation 
of salary during disability. Members of 
the merchant marine have much the same 
arrangement, and dependents of these two 
categories receive a considerable amount of 
government care. Persons on the local or 
federal relief rolls are not in a position to 
purchase voluntary insurance. Persons in 
county, state or federal institutions have no 
need for voluntary insurance. There are 
other similar categories. 


It appears that the goal as to persons 
covered is nearer than most people realize 
and that progress toward that goal remains 
satisfactory. There always will be some 
people who desire to be self-insurers rather 
than to purchase voluntary insurance. Cer- 
tainly we should make every effort to sell 
voluntary insurance to every one eligible, 
but we should always respect the right of 
the individual to make a free choice. 


Basing our judgment on past progress 
and present trends, we can confidently ex- 
pect that any present gaps in the nation’s 
voluntary health insurance protection— 
whether in numbers covered or in quality 
of protection—will be filled in a shorter time 
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than could be reasonably expected. The 
forward sweep of accident and health in- 
surance depends upon reasonable legislative 
ground rules intelligently enforced, in con- 
junction with enlightened self-regulation. 
It depends on freedom from restrictive 





laws which discourage or prohibit new and 
forward-looking ideas. 

Future progress lies in an atmosphere of 
keen competition in providing the essential 
social and economic services of health in- 


surance. [The End] 


The New Automobile Policy 


By J. 


| Mr. Breen is third vice president, Lum- 
; ; 

bermens Mutual Casualty Company, and 
director, Mutual Insurance Institute. 
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\ 7 HILE I was waiting for my plane at 
the Chicago airport, I dropped ten 
quarters in a slot machine and bought 
$62,500 of accident insurance. No one asked 
me to buy this insurance. Not a word was 
spoken. No transaction could have been 
more impersonal. What could be more typical 
of this machine age? 

In some ways it seems incongruous to be 
buying insurance from a slot machine. It 
doesn’t fit the picture some people have of 
how insurance is bought today. Yet, there 
is no doubt in the mind of the buyer of 
slot-machine insurance about the validity of 
his contract. He rightly considers it just as 
valid as though he had carried on long- 
drawn-out negotiations with the company, 
and finally had been presented with a sealed 
document. 

I think his attitude is a tribute to the 
insurance industry because it shows the 
great confidence the insurance-buying pub- 
lic has in insurance. 

Even in this era of self-service sales 
methods, I still find it interesting and rather 
strange that an air travel contract of this 
size and importance can be entered into by 
two total strangers, simply by pulling a 
lever on a slot machine. Purchasing insur- 
ance in this fashion must be the ultimate in 
streamlined insurance merchandising. I 
know of no other kind of insurance that 
is sold in exactly the same way. 


It is said to be a reflection of an ex- 
treme view held by certain buyers that 
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insurance, including automobile in- 
surance, is a staple commodity, like a pack- 
age of cigarettes, with little if any difference 
in the product from one agent to the next. 


some 


If it is true that insurance is a product 
that is adaptable to streamlined sales methods, 
including economies in the cost of handling, 
there is at least some argument in favor of 
using those methods; wherever you can cut 
your sales you can hold down the 
selling price of your product. This is all to 
the good, and fills one of the important 
needs of the automobile insurance buyer. 


costs, 


Elements of the Insurance Product 


What do automobile buyers 
want? Students of the believe 
buyers want, and are entitled to, adequate 
protection and service, provided by a sound 
company, at a reasonable price. Those are 
the four elements that go to make up the 
automobile insurance product, namely, cover- 
age, service, cost and company. It is by the 
value of these elements that the value of the 
product itself must be tested. 
it is deficient in any of these, it fails to 
fill the insured’s needs; and when it is 
superior in any of these, it has an advantage. 


insurance 
business 


Insofar as 


Let us examine the cost story first to see 
how well the industry is seeking to make 
this protection available at a reasonable 
price. I’ll not review with you the reasons 
why the insurance industry has a duty to 
fill the automobile insurance needs of the 
insurance buyer. Rather, I will assume you 
agree that that duty exists, with all its pro- 
found social and legal implications, What 
I want to do is to see if the industry is 
sensitive to these needs, and to examine 
what it is doing to fill them. So I suggest 
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we make the examination by looking at 
what they are doing about the whole prob- 
lem of cost, service and coverage, and not 
just coverage alone. 


Cost Story 


As to cost, there is the duty to make the 
price of the product reasonable so to be within 
the reach of the many. Yet, it must be an 
adequate price, because if an automobile 
claim is to be paid, nine times out of ten 
it will be out of insurance funds. 


One of the ways the cost has been held 
within the buyers’ reach in the face of 
rising loss ratios and slight inflationary 
trends is to adopt newer merchandising 
methods. The savings you effect through 
more economical methods of sales and 
other economies in handling you can pass 
on to the buyer as a lower cost. 

There is, of course, nothing novel about 
the idea of passing your savings on to the 
buyer, either through lower purchase price 
or through an improved product. It just 
naturally makes: good sense, and is prac- 
ticed in every kind of business. It has been 
used in the insurance business for many 
years, especially by both the agency-writing 
and the direct-writing mutual companies. 

In recent years the principle also has 
been applied to automobile insurance very 
intensively and with considerable success 
by the so-called specialty and farm-type 
companies. While these have 
specialized in automobile insurance in the 
past, they are entering other personal lines 
of insurance today with the same objectives 
in mind—low-cost insurance. 


companies 


Their success in adapting this to auto- 
mobile insurance has been remarkable. But 
in the meantime other 
writing automobile insurance have been care- 
fully reconsidering their own merchandising 
methods of this major line of insurance. 


major companies 


went to 
without 


Much in the same way that I 
the slot airport, 
being solicited, some of these specialty com- 
panies have been capitalizing on a ready- 
made market that comes-to them, without 
solicitation. But the exploitation of this 


machine in the 


ready-made market is not the only way in 
which they have reduced their costs. They 
and some of the other companies reduce 
their acquisition cost by using direct sales- 
men rather than agents. As a variation of 
this, some companies write through agents 
who represent only one company, and who 
are paid a reduced commission. 
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In such cases there is close supervision 
of the producer, with the result that com- 
panies can require that more underwriting 
information be submitted with each risk. 
This permits these companies to be rigidly 
selective in their underwriting. The loss 
ratio thereby produced is lower. The sav- 
ings effected can be applied to reduce the 
cost to the insurance buyer. 

Incidentally, we are talking here about 
a vast market. Three out of all four cars 
on the highways, or a total of over 36 
million, are insured. All automobile premi- 
ums nation-wide are over $4 billion annually. 


Installment buying and six-month poli- 
cies—Now there is something else the 
buyer wants besides low cost. He wants 
installment buying, which is related to cost. 

You have all noticed on billboards and 
on television the modern trend toward time 
payment plans on all commodities. Prices 
are expressed in terms of so much down 
and so much per month. Buyers are so 
conditioned to this type of buying that it is 
now freely practised in insurance buying. 

Some buyers want the initial premium to 
be small. One way to accomplish this is 
to issue a six-month policy which cuts the 
premium in half. This is now being done by 
a number of the companies, our own included. 

Realistic and carefully figured classifica- 
tion rating plans have been adopted by the 
more aggressive companies, and these fur- 
ther serve to hold the cost down to reason- 
able figures which are within the reach of 
most buyers. 


Service Story 


Now let’s take a look at the service story. 


word that takes a lot of 
does it mean in auto- 
It consists not only of 


Service is a 
abuse. Just what 
mobile insurance? 
claim service, but also of the services of 
the agent who sells the coverage. However, 
if the machine-like type of selling is the 
kind of relations the insurance buyer and 
the companies are heading for, then perhaps 
agents’ services can be dispensed with. 
There may be some buyers who feel just 
that way about it, but there are plenty more 
who do not. 

We in our office wanted to know just 
how the public really does feel about this 
matter of the agents’ services. Would the 
demand for these services fall away gradu- 
ally, and finally be limited only to the 
“carriage trade”? There was much “whistling 
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in the dark” and many boldly optimistic 
statements about the indispensability of the 
agency system of doing business. Amidst 
all those fine words in the insurance indus- 
try there seemed to be a surprising lack of 
any real knowledge of what the buying pub- 
lic really thought. 


We all knew that the nonagency 
panies had made great progress in the auto- 
mobile field. In the past five years all 
companies’ automobile premiums increased 
60 per cent. Yet, in those same years, one 
nonagency stock company increased auto 
premiums by 294 per cent. One midwestern 
farm-type company increased by 172 per 
cent; and there were other farm-type com- 
panies that did almost as well. These are 
companies that do not, in our opinion, 
attempt to provide the buyer with the type 
of service furnished by insurance agents. 


com- 


Fourteen per cent of all registered motor 
vehicles are insured by these companies, 
that is, eight million cars. It begins to- look 
like there are good arguments to prove 
there is less and less demand for agency 
service. 

Nevertheless, we were skeptical and so 
we decided to find out the answers to a 
few significant questions. We did this through 
a nation-wide poll of 1,600 automobile in- 
sureds picked at random in the middie 
income group. Here are some of the things 
we learned: 

We verified the belief that buyers of auto- 
mobile insurance are anxious to save money, 
which was not surprising. About 60 per cent 
of the policyholders now in agency com- 
panies would switch their policies to an- 
other company if they could get a lower 
premium. 

But we also learned from the survey that 
people want the services of an agent, Of 
those who switched to a nonagency com- 
pany, 48 per cent would go back to an agent 
if the cost to the insured was only $2 to 
$10 more than is being paid now. 

We found that 54 per cent of nonagency 


policyholders prefer to deal with somebody 
they know in presenting claims. 


Two of the conclusions, then, are that 
(1) cost is important to buyers, but (2) so 
also is the service of an agent. But is the 
agent prepared to give the service the in- 
sured believes he needs? He is faced with 
the necessity of giving more service and of 
a higher quality than ever before, at a time 
when the costs of operating his agency are 
rising. 


330 


How important segments of the industry 
are helping the agent to meet this challenge 
is an important story. After all, it is im- 
portant that the agency companies, which 
write 75 per cent of the automobile busi- 
ness, continue to provide the service which, 
our survey showed, the buyer of insurance 
still wants. It is also important that the 
cost be kept low and the coverage broadened 
from time to time to meet his demands. I 
expect to show you that the industry has 
been doing all these things and that it is 
equal to the demands made of it by the 
motoring public. 


Agent’s problems.—Until recently the in- 
dependent agent operating his own office 
has been unable to take full advantage of 
automatic office-machine operations. He 
has been burdened with work that had to 
be duplicated in his companies’ home offices. 
The use of six-month policies would double 
this volume, but this has been avoided by 
the issuance of continuous policies that 
automatically continue the coverage simply 
by payment of the premium each six months. 


Also, by centralizing paper work in com- 
pany offices where advantage can be taken 
of their big investments in modern business 
machines, for example, electronic equipment, 
the paper work can be done for a small part 
of what it formerly cost when done by the 
individual agent, and yet the agent retains 
his personal dealings with his insured. 


Some agents feared that if they allowed 
the camel to get his nose under the flap of 
the tent he might come in all the way. This 
Even if 


fear has been proven unfounded. 
the agents believed it, they had little choice 
left of having the companies play a greater 
part on their behalf with the insured. By 
centralizing operations they now can give 
more service and handle a greater volume 
with a smaller staff. 

provide? 
Some of 


What service does the agent 
Take the agent near my home. 
the things he does are to make arrange- 
ments with local garages to give speedy and 
economical repair service. He helps com- 
plete loss reports to the companies and the 
state authorities. He calls in the family 
when their children reach driving age and 
instructs the young drivers in driving re- 
sponsibilities. He advises about new cover- 
ages such as extended medical payments. 
He is valued highly by his clients. He ad- 
vises about rate changes and never loses a 
chance to give personal insurance advice on 
all lines of coverage. 
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Insurance Buyers 
Want Broader Coverage 


So far we have considered two of the 
factors that are important parts of the in- 
surance product. Now how about coverage? 
Some important changes have taken place 
in the automobile policy over the years 
since the original standard auto policy was 
written in 1936 by a joint committee of 
mutual and stock companies, along with the 
insurance committee of the American Bar 
Association. It has been liberalized five 
times. The latest revision went into effect 
on April 1. The original policy was a 
liability contract only. Today it is much 
more. It includes liability, physical damage 
and forms of accident insurance. It is now 
a type of policy that seeks to cover most 
of the major insurance losses arising out of 
automobile accidents, regardless of the branch 
of insurance into which they fall. 


Fifth Revision of Auto Policy 


Special format.—Let’s take a look at this 
fifth revision of the automobile policy. The 
terms of the policy are standard for the 
companies, but a booklet form with pictures 
and an index is peculiar to our company. It 
should be of special interest to lawyers, I 
believe, because of the attempt to simplify 
this important contract for the insurance 
buyer. In this respect this form shows the 
trend of the times. I can remember back 
20 years ago, when a suggestion was made 
to use pictures and the committee thought 
the lawyer who made it had made a very 
un-lawyer-like suggestion, and we hurried 
on to the next topic to avoid causing him 
any embarrassment. 

There is still one old-fashioned notion 
that lingers on. Apparently insurance con- 
tracts have to have the outward appearance 
of a stock certificate or bank note to give 
them dignity and acceptance. That idea 
will probably be the next to go. 

The new format of this policy, I think, 
will spoil the old moss-covered jokes about 
the fine print on page three taking away 
what you thought you got on page one. 
But I still doubt that the policy will ever 
be so simple that at some time the insured 
will not need to consult his lawyer when he 
has a coverage question to decide. 


Changes made by revision.—I will point 
out some of the changes in this fifth revi- 
It is now possible to buy liability 
coverage without having to describe your 


sion. 
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car. The policy will cover whatever car 
you own. Formerly this just was not done. 
A great to-do used to be made about iden- 
tifying the insured car when you had a loss. 
If the car in the accident did not agree 
with the car on record, there was no cover- 
age. Today that is dispensed with. You are 
covered for any car you own and there is 
coverage for cars you borrow or hire. In 
the policy which includes physical damage 
coverage, a description of the car is asked for. 


Medical payments broadened.—Medical 
payments coverage has been broadened to 
include dental services and prosthetic de- 
vices, under Coverage Cl on page 1. This 
came about as a result of decisions holding 
such expenses were covered, for example, 
Gasul v. Michigan Mutual Liability Company, 
38 AuTOMOBILE CASES 564, 104 N. E. (2d) 
122 (Ill., 1952). 


Here we have a form of accident insur- 
ance incorporated into what was originally 
a liability policy. How it first got there is 
an interesting piece of insurance history. 

History of medical payments coverage.— 
In the 1930’s there was a wave of agitation 
for compulsory auto insurance or for some 
kind of insurance that would avoid the 
delay of tort cases and the need to prove 
negligence at least in order to get your 
medical bills paid. 


Also at this time guest statutes were en- 
acted which made it almost impossible to 
recover from the driver of the car in which 
you were riding. However, many drivers 
felt a moral obligation to pay their injured 
passengers’ expenses. This coverage per- 
mits him to pay his guests’ medical bills 
without delay or question of liability. 


At first it was available only for guests, 
but it soon was made available to the in- 
sured and his family, that is, the driver as 
well as any occupant. 


Here was a big step forward in filling an 
important need of the insured himself when 
he is injured. He is just as apt as anyone 
else to be injured in the car, but his con- 
tributory negligence may prevent his re- 
covery in the tort case. 

If you were to buy this medical payment 
coverage separately and not as part of the 
automobile policy it would cost you 15 to 
20 times as much, This price would put it 
beyond the reach of many automobile policy- 
holders. 


Scope of medical payments——The scope of 
medical payments coverage is very broad. 
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It applies “while in or upon or while enter- 
ing into or alighting from the automobile.” 
The courts have gone a long way to allow 
recovery under this contract. They have 
interpreted “in or upon” to include expenses 
incurred as a result of injuries the insured 
sustained when he was standing at the rear 
of his car placing a tire in the trunk. 
“Entering” has been interpreted to include 
coverage in a case where a woman and 
three friends were about to enter her car. 
One of the women had unlocked the front 
door and was reaching in to release the 
rear door lock; another car plowed into the 
group and injured them. It was held that 
there should be recovery because they were 
in the process of entering.” 


The medical payments provision of the 
contract pays without any reference to neg- 
ligence and is separate from the liability 
provisions. There is such privity between 
the beneficiary of the medical payments 
coverage and the company to allow him to 
sue the insurer directly on the agreement, 
even though medical payments is only one 
of several coverages included in the con- 
tract, including liability.’ 

Also, the fact that the insurer has already 
satisfied a judgment which included dam- 
ages for funeral and medical expenses does 
not preclude a suit to recover for those 
expenses under medical payments.* It is a 
coverage that stands on its own, separate 
from the others in the policy. 


Extended medical payments.—The idea of 
including accident insurance in the auto- 
mobile policy was extended further within 
the past year to go beyond medical pay- 
ments coverage for passengers. It now 
covers pedestrian accidents of the insured 
and members of his household, and it also 
covers them if they are injured while driv- 
ing or riding in any automobile not owned 
by an insured under the policy. This is 
known as ‘extended medical payments— 
Coverage C2 of the new policy. Those who 
are insured under this clause are defined 
in III b. Coverage is provided for the indi- 
vidual named insured, his spouse and their 
relatives living in the same household. 

While many companies have charged as 
much as $5 for this coverage in the past, a 


1 Madden v. Farm Bureau Mutual Automobile 
Insurance Company, 29 Automobile Cases 101, 
79 N. E. (2d) 586 (Ohio, 1948). 

2 Goodwin et al. v. Lumbermens Mutual Cas- 
ualty Company, 38 Automobile Cases 98, 85 Atl. 
(2d) 759 (Md., 1952). 

3 Severson v. Milwaukee Automobile Insurance 
Company, 3 Automobile Cases (2d) 1011, 61 
N. W. (2d) 872 (Wis., 1953). 
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charge of no more than $1 will become 
usual in the future. 


Duty to defend—For some time there 
has been a question concerning the obliga- 
tion of a company to defend the insured in 
a tort action after the policy limits have 
been exhausted. Some of the cases hold 
there is no duty once the limit has been 
paid under the bodily injury and property 
damage portion of the contract.® 

It was believed by those who worked on 
the revision they should make it clear that 
there is no obligation to defend after the 
limits have been exhausted. They sought 
to do this by amending the opening sentence 
of Agreement III to read “With respect to 
such insurance as is afforded by this policy 
for Bodily Injury liability and Property 
Damage liability.” 


Wife same status as named insured.—The 
“Definition of Insured” clause, Insuring 
Agreement III, has been broadened. It 
now puts the spouse of the named insured 
in the same status as the named insured 
himself. She has equal rights with him 
under the policy in all respects, if she is 
a resident of the same household. She can, 
for example, give anyone she chooses per- 
mission to use the car, and coverage will 
follow. As you will recall, all that is re- 
quired for a person to be covered by the 
policy is that the person have the named 
insured’s permission. Now his wife’s per- 
mission is enough. 

Once this permission is given it will be 
broad enough to sustain coverage even when 
the actual use may be a wide deviation 
from that originally contemplated by the 
named insured. It is very liberally inter- 
preted except when it is used by the 
permittee for a use expressly forbidden. 


Exclusion liberalized in definition —Now 
here is an exclusion that has been relaxed. 
You know one of the three reasons for the 
existence of an exclusion is that there is 
another form of coverage more appropriate. 
That is why you will find exclusions in this 
policy pertaining to garages. There is a 
special policy written just for garages, but 
to some extent this exclusion in Insuring 
Agreement III has been liberalized. Now, 


* Case cited at footnote 3. 

5 Denham v. LaSalle-Madison Hotel Company, 
6 Fire and Casualty Cases 673, 168 F. (2d) 576; 
also Lumbermens Mutual Casualty Company v. 


Yeroyan, 3 Automobile Cases 234, 5 Atl. (2d) 


726 (N. H., 1935). 
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under III A 1, if the garage man is a resi- 
dent of the insured’s household, he is covered 
here as an insured even though he is on 
garage business at the time of the loss. 


New definition of “automobile.”—Since 
this is an automobile policy, just what is an 
“automobile” under this contract? The defi- 
nition used here goes far beyond the dic- 
tionary definition. It is defined under 
Agreement IV. 


It now includes, for no extra premium, 
full liability and some medical pay coverage 
on trailers. Formerly only small utility trailers 
were covered. Now there is full liability 
coverage straight across the board for all 
trailers designed for use with a private 
passenger car not used for business. So 
you can now hook your house trailer to 
your car and take off on a Florida vacation 
and not be concerned about your automo- 
bile coverage being violated. 

Thirty-day notice eliminated. — Serious 
losses have been turned down in the past 
because the insured carelessly overlooked 
telling his liability company he had traded 
in his old car on a new model—until he had 
an accident a couple of months later. Then 
it was too late for his automatic coverage 
under Agreement IV to apply, as the 30 
days of grace had expired. 


Often, when he could show that there 
was no double exposure, the company would 
waive its policy defense under Insuring 
Agreement IV, “newly acquired car.” But 
who wants to depend on getting his cover- 
age as a gratuity on a serious loss, instead 
of getting it as a right under his contract? 

Now the 30-day notice requirement has 
been knocked out on all liability coverages 
or replacement cost. 

Drive-other-car coverage broadened.—An- 
other new provision will take care of such 
cases as the following: Harrison borrows 
his friend Fisher’s car to go down to his 
office to pick up some papers, because Har- 
rison’s car was being used by someone else 
in his family. Harrison badly damages the 
Fisher car and injures Murray, the driver 
of another car. 

Up until now Harrison would be covered 
under the old policy for his liability ex- 
posure to Murray under Insuring Agree- 
ment V, “Use of Other Automobiles” (usually 
D. O. C.) coverage under his own 

Harrison had no coverage for his 


called 
policy. 
liability to Fisher as a bailee for damage 
he caused to Fisher’s car. Now under the 
fifth revision Harrison’s own collision in- 
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surance will automatically apply to Fisher’s 
car if Fisher has no collision coverage. 


Hired-car coverage liberalized.—Here is 
another broadening of the policy: Up until 
now frequently hired cars were not covered 
under Insuring Agreement V. But after 
April 1 I'll be covered under my auto policy 
for the car I rent at the Miami airport, 
however frequently I may do it. 


Care and custody exclusion relaxed.—It 
is usual in all liability policies to have an 
exclusion of damage to property in your 
care, custody and control. This is because 
it is an inland marine exposure. This ex- 
clusion has been liberalized in the new 
revision so that if the insured causes dam- 
age to a garage which he rents, he will be 
covered. 

There have been many such claims made 
in the past which have had to be turned 
down, and it has been difficult to make the 
insured understand why he was not covered. 


Workmen’s compensation exclusion re- 
vised.—One of the standard exclusions in 
medical payments coverage has been that if 
the injured is entitled to workmen’s com- 
pensation benefits he cannot collect medical 
pay coverage. This is traceable to the fact 
that medical payment coverage serves to 
relieve the pressure of the need for prompt 
payment of medical expenses without wait- 
ing for a decision in the tort case. This 
reason does not apply when the compen- 
sation carrier has assumed the 
They will be paid promptly anyway. Never- 


expenses. 


theless, this exclusion has been revised and 
it now applies only with 
insured’s own employees. 


respect to the 


Severability of insureds.—It has always 
been the intent of the policy that it apply 
separately and individually to each insured, 
including the omnibus insureds (or Insuring 
Agreement III) and the named insured. It 
was thought that there was little doubt of 
this, but court decisions have held 
contrary to this intent. In order to clarify 
the policy, a “severability of interests” con- 
dition has been added. It is Condition No. 7. 


recent 


The case came up when Jameson, a con- 
tractor, loaned his car to 
contractor. 


Lewis, a sub- 
Lewis was backing the borrowed 
car down a driveway and struck an em- 
Jameson. The court held that 


ployee of J 
since the policy did not protect Jameson, 


because it excluded injuries to his employees, 
it would not cover Lewis for claims made 
by those same persons, even though they 
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were not his employees. The new provision 
will prevent any such decision as that in 
the future. 


Liberalizing of Coverage 
by Individual Companies 


3esides these changes in the standard 
policy proper, there have been new cover- 


ages added to broaden the coverage by 
individual companies. Some of these are 
very significant. They point the way in 


which the companies will further broaden 
the automobile coverages to handle injuries 
arising out of automobile accidents, I believe. 

An important one of these has been for 
payment of loss of income on the same 
basis as medical payments, that is, without 
proof of negligence. We recognized in our 
companies before the war that the auto 
policy should be liberalized to provide this 
coverage. We have been providing since 
then, at a very low premium, a coverage of 
this type for the insured and his family. 

This is of special value to the driver who 
may be contributorily negligent, and so 
otherwise unable to recover. With the com- 
bination of this coverage and medical pay- 
ments, both he and his family can secure 
fairly complete protection under the auto 
policy against all injuries arising out of an 
automobile accident, regardless of liability. 

The transition that has taken place, and 
that will continue, in my opinion, is from a 
straight standard liability contract to a 
combination of liability, physical damage 
and accident coverage. It will provide some 
payment regardless of liability in the tort 
case, and will do so promptly. It is in this 
manner that the industry will probably be 
best able to develop a package automobile 
policy which meets the needs of the auto- 
mobile insurance-buying public. 

Besides our company’s plan, a similar one 
was recently introduced by one of the biggest 
writers of automobile insurance. They call 
it the Motorists Personal Protection Plan. 
It, too, enables the insured to protect him- 
self and his family without reference to tort 
liability. 

The companies are working with con- 
siderable ingenuity along these lines in an 
effort to handle the problem of compensat- 
ing those injured in automobile accidents. 


Accident insurance incorporated into the 
auto policy has also been used by the pro- 
ponent of the so-called “Alternative Com- 
pensation Plan,” proposed by one of the 
biggest writers in the business. 


334 


The plan gives the choice of pursuing 
the tort claim or taking a sum certain for 
a reduced amount as an alternative. Some 
of the reasons given to the Insurance Com- 
missioner in support of their proposal are 
interesting, even if you do not agree with 
them. They said: “Compensation based on 
fault is philosophically out of tune with the 
modern demand for payment certain. The 
injured are victims of a new way of life 
not contemplated by the law of torts.” That 
expresses an extreme view which I do not 
share. I simply cite it to show some of the 
thinking in this field and the direction in 
which some of the efforts are heading. This 
plan is worth examining just to see what 
one major writer of auto insurance has 
done. The plan provides that any claimant 
can choose between immediate compensa- 
tion or pursuance of his tort case. He can 
recover less under the compensation plan, 
but he will be certain to get it. The com- 
pensation benefits consist of a daily indemnity, 
payment of medical expenses, and a princi- 
pal sum for death or specific loss of limb 
or sight. 


Effect of Compulsory Insurance 


In general, the plan of the companies to 
provide adequate payments to those injured 
in auto accidents is through broader cover- 
ages which are offered at a fair premium. 
There will be the opportunity to obtain the 
coverages through free choice and not be 
compelled by legislation to buy a particular 
type of coverage. 

Just to see what effect overly rigid legis- 
lation in this field has on the problem, look 
at the Massachusetts situation where 5/10 
limits are compulsory. Limits stay at 5/10 
in most cases there. We found that only 
38 per cent carried higher limits, as com- 
pared to 75 per cent nation-wide. The 
motorists there apparently believe that they 
have done their duty fully when they buy 
5/10 limits. 

That is only one of the drawbacks. An- 
other is that rates become a matter of 
politics. One Commissioner of Insurance of 
Massachusetts resigned because he could 
not administer the law so as to provide 
a fair and adequate rate. 


Unsatisfied Judgment Fund 


Another type of legislation that is being 
promoted actively is the unsatisfied judg- 
ment law of the New Jersey type that went 
into effect there on April 1. 
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Its principal objectionable feature is that 
it puts the state in the insurance business, 
plus the fact it may be a big step toward 
putting the handling of these cases on an 
exclusively workmen’s compensation type 
of basis, with trials before a commission 
and benefits in a reduced amount. The day 
I left home a member of the committee 
which was set up to help administer the 
new law sent me a list of 27 questions 
which the companies wanted answered in 
order to know how to comply with the law. 
Although it went into effect on April 1, 


and they asked the questions months before, 
they still had no answers. 


We have examined today the efforts of 
the insurance companies to fill the needs 
of the automobile insurance buyer through 
their own resources and ingenuity, so as to 
provide broader coverages and better serv- 
ice at a reasonable price. I hope you agree 
with me that they are succeeding and are 
making a sincere effort, because I think it 
will be by their enlightened efforts that the 


problem will be solved. [The End] 


The Unsolved Factors 


in Loss-of-Hearing Claims 


By FLOYD E. FRAZIER 


Floyd E. Frazier is director of the In- | 
dustrial Division, National Association _ | 
of Mutual Casualty Companies. 


- AVING SPENT many years in the 

practical application of workmen’s com- 
pensation insurance and the greater part of 
the past five years in exploring the various 
facets of the industrial noise problem, I 
hope to be able to point out to you some 
of the unsolved factors which you, as attor- 
neys, will need to consider in playing your 
parts in shaping legislation and standards 
designed to deal with this subject. 


No single problem has appeared in the 
field of workmen’s compensation which is 
as controversial and complex as that of loss 
of hearing. The problem is far-reaching in 
its implications. It affects the rights and 
obligations of employers, of employees, of 
insurance carriers and of the public which 
ultimately pays the costs of compensation 
awards in the price of products manufac- 
tured or services rendered. It is complex 
because it involves social, economic and 
political considerations as well as legal and 
medical principles. 

Unlike the conditions which accompany 
the recognition of other physiological im- 
pairments as occupational diseases, of which 
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silicosis and lead poisoning are typical ex- 
amples, we are asked here to treat as a 
subject for compensation an impairment 
which is not specific to occupational en- 
vironment. Loss of hearing is a frailty to 
which the human race has been subject in 
some degree throughout the history of man- 
kind. Although there is ample evidence 
that exposure to noises of various types and 
intensities hastens the development of deaf- 
ness, we do not as yet have the answers 
to many of the problems which must be 
solved before we can measure the effects of 
industrial noise on hearing loss, or translate 
the resultant losses into terms of compen- 
sation benefits on a sound and equitable 
basis. The problems involved fall into 
various overlapping fields: legal and legis- 
lative, medical, medicolegal, engineering and 
socioeconomic. 

Before considering the problems which 
are peculiar to each of these fields, some 
elementary facts should be established con- 
cerning noise, its characteristics and its 
measurement. 


Common Sources of Industrial Noise 


Noises which, under certain conditions of 
exposure, may become harmful to hearing 
come from such sources as the impact of 
metal upon metal, as in drop forging and 
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power press operations, the whine of saws 
cutting metal or wood, the escape of air 
from various types of jets or of gases from 
jet engines, and the operation of high-speed 
machines such as generators and motors. 
Many other examples could be given but 
all of them produce a variation in normal 
atmospheric pressure which is translated into 
sound by the hearing mechanism of the ear. 


Unit of Measurement 


Sound pressure is generally expressed in 
terms of “decibels.” Zero decibels is the 
lowest sound intensity audible to a normal 
ear, An average whisper may produce about 
20 decibels. At intensities of 120 decibels 
or higher, effects of noise can be felt in 
the ears; above 140 decibels this feeling will 
be painful. (A jet engine exhaust may pro- 
duce 140 decibels or higher.) 

To demonstrate the relative intensities of 
noises to which we may be exposed through- 
out the day, a few comparisons may be 
of interest: 


20 decibels 
20 decibels 
40 decibels 
60 decibels 
60 decibels 


Rustle of leaves 
Very quiet home 
Average living room 
Average office 
Average conversation 


Loud radio or television ; 75 decibels 
Street corner traffic (city) 75 decibels 
In a modern (quiet) streetcar 90 decibels 


92 decibels 
100 decibels 
104 decibels 
140 decibels 


Automobile one 
Train passing subway station 
Inside a four-engine airplane 
Airplane engine test cell 


Frequency 


Another important characteristic of noise 
is frequency, which is the number of vibra- 
tions or cycles of sound pressure per second. 
The higher the frequency of sound, the 
higher the pitch as measured by the ear. 
The range of hearing for the average normal 
ear is roughly from 15 to 15,000 cycles. 
For comparison, Middle C on the piano is 
approximately 256 cycles per second. Since 
the frequency doubles with each ascending 
octave, C in the next octave above repre- 
sents a frequency of approximately 512 
cycles per second. 

Since the ear is not equally sensitive to 
noises of all frequencies, it is necessary 
not only to measure the total intensity of 
sound of all frequencies, but also to measure 
the intensities within the various octave 
bands. Because the first development of 
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hearing loss commonly associated with in- 
dustrial noise occurs at frequencies of ap- 
proximately 4,000 cycles per second, it has 
generally been considered that noises at 
frequencies above 3,000 cycles are the most 
harmful to hearing. 


How Noise Causes 
Hearing Impairment 


Exposure to noise causes deterioration of 
the nerve endings of the Organ of Corti in 
the inner ear. If the exposure is of short 
duration, hearing is usually recovered after 
removal from the noise. On the other hand, 
prolonged exposure to harmful noises causes 
permanent damage to these hair cells, and 
the degree of recovery of hearing after re- 
moval from noise remains to be established. 


LEGAL AND LEGISLATIVE 
PROBLEMS 


Having touched briefly upon the charac- 
teristics of noise and its effect on hearing, 
we may next consider how the problem of 
loss of hearing has recently developed into 
an important legal and legislative problem 
in the field of workmen’s compensation. 


Though the compensation laws of the 
various jurisdictions are not all alike, nor 
are they interpreted uniformly, the general 
intent has been fairly clear until the advent 
of the loss-of-hearing problem. In general, 
they provide compensation for loss of earn- 
ings as a result of injuries arising out of 
and in the course of the employment. In 
the case of accidents—which may be defined 
as sudden, unexpected or fortuitous events 
—it is usually possible to determine whether 
the injury is occupational in origin, and the 
date of injury is relatively easy to establish. 
Likewise, in the case of most occupational 
diseases—which may be described as the 
cumulative effects of constant or repeated 
exposure—identification of the source of 
injury is usually not too difficult to estab- 
lish since the causal agencies are ‘usually 
specific to the job environment, and the 
permissible levels of exposure are in most 
cases established. In loss-of-hearing claims, 
however, we are dealing with a problem in 
which the degree to which the occupation 
contributes to the impairment is not known 
and, in practically all cases, the wage-loss 
factor is absent. 


Although claims are appearing at an in- 
creasing rate in various states (California, 
Indiana, Missouri, New Jersey), attention 
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has been focused largely on New York and 
Wisconsin. 
have received widespread publicity. For the 


Developments in these states 


purposes of this discussion, it is, therefore, 
necessary only to summarize the key de- 
velopments to spotlight the problems around 
which much of the controversy revolves. 


Developments in New York 


The case which focused attention upon 
the loss-of-hearing problem was Matter of 
Slawinski v. J. H. Williams & Company, 
decided by the court of appeals in July, 
1948... This case has been described in 
numerous articles published by Mr. Noel 
S. Symons,’ and others. 


This case involved two main questions. 
The first was whether deafness from ex- 
posure to noise is an occupational disease 
under the legal definition in the State of 
New York. The other question was whether 
the worker was entitled to an award before 
he sustained an economic loss. It is well 
to mention here that Section 37 of the New 
York act defines disability in occupational 
disease cases as “the state of being disabled 
from earning full wages at the work at 
which the employee was last employed.” 


Slawinski had been employed for several 
years as a hammer operator in a forging 
department in a noise exposure conceded to 
be in excess of 100 decibels. He was, at 
this time, still employed and had suffered 
no loss of earnings whatever. The court 
ruled that loss of hearing resulting from 
exposure to industrial noise is an occupa- 
tional disease and that Slawinski was en- 
titled to a schedule award even though there 
was no wage loss. He was granted an 
award by the workmen’s compensation board 
for 45 per cent loss of hearing of the left 
ear and 43.6 per cent loss of hearing in the« 
right ear, or a total of 66.45 weeks’ compen- 
sation, which amounted to $1,661.25. Sub 
sequent to the Slawinski. case, numerous 

1298 N. Y. 546. See also Rosati v. Despatch 
Shops, Inc., 298 N. Y. 813. 

2Noel S. Symons, ‘‘The Legal Aspects cf 
Occupational Deafness,’’ 5 American Medical 
Association Archives of Industrial Hygiene and 
Occupational Medicine 138 (February, 1952). 

3Grano v. Despatch Shops, Inc., New York 
Workmen’s Compensation Board, File No. 
74710627. 

*The Subcommittee on Noise in Industry of 
the Committee on Conservation of Hearing of 
the American Academy of Ophthalmology and 
Otolaryngology recognized this concept of 
acoustic nerve fatigue when, on June 30, 1951, 
it adopted the following statement of policy: 

‘Hearing loss produced by exposure to loud 
noise may be considered as permanent six 
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hearing losses may be greater. 





other claims were filed against New York 
employers. In some of these cases a new 
defetise was interposed, namely, that as long 
as the employee continues to work, it is 
too carly to determine the degree and extent 
of the permanency of hearing loss.* The 
Subcommittee on Noise in Industry of the 
American Academy of Ophthalmology and 
Otolaryngology,*, and the Committee of 
Corisultants on Occupational Loss of Hear- 
ing,’ appointed to advise the New York 
State Workmen’s Compensation Board, have 
both stated that undetermined 
percentage of hearing loss from industrial 
noise is auditory fatigue rather than nerve 
degeneration, and will be recovered after 
removal from the noisy exposure, no award 
ould be made in these cases until the 
worker has been absent from the noise for 
at least six months. As a result of these 
nedical opinions, the workmen’s compen- 
sition board has closed all subsequent cases 
until the degree of permanency of hearing 
toss can be established by examination after 
‘ix months’ absence from the noise. Several 
nundred claims have been filed and affirmed, 
and the workers will be eligible for awards 
whenever they can show that they have 


since an 


— 


s 


‘been absent from the noise for any cause 


for six months or more, by which time the 
This is, 
however, an administrative ruling which 
could be rescinded at any time. 


Developments in Wisconsin 


A Wisconsin case, somewhat similar to 
the Slawinski case in New York, was that 
of Wojctk v. Green Bay Drop Forge Com- 
pany. Although a number of factors were 
involved in the litigation, the primary de- 
fense against the claim was that Wojcik 
had suffered no loss of earnings as pre- 
scribed in the Wisconsin law pertaining to 
occupational diseases and was not, there- 
fore, entitled to compensation. The Wis- 
consin Industrial Commission rejected this 


months following complete removal of the in- 
dividual from the area of loud noise.’’ 

5 The Committee of Consultants on Occupa- 
tional Loss of Hearing, in its report to the 
New York Workmen’s Compensation Board 
(December, 1953), stated: ‘‘Until such time as 
the above discussed research evidence is avail- 
able on which to base a precise answer, your 
committee is of the opinion that the present 
policy of the Board in this matter should be 
continued, namely, that appraisal of perma- 
nency of an occupational hearing loss be made 
after an interval of not less than six months 
after the cessation of exposure to the injurious 
noise.”’ 
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argument and made an award of $1,575.45 
for partial loss of hearing. The case was 
appealed to the circuit court, which re- 
versed the ruling of the industrial commis- 
sion and held that no award could be made 
in the absence of a wage loss. The indus- 
trial commission then appealed the case to 
the Wisconsin Supreme Court,® which re- 
versed the circuit court and reinstated the 
award of the industrial commission. 


Subsequent to these developments, the 
Wisconsin Legislature passed an interim 
law, effective July 1, 1953, limiting recovery 
for loss of hearing from exposure to indus- 
trial noise to a maximum of $3,500, and 
providing that no compensation be paid in 
the absence of a loss of earnings. Recently, 
new lIcgislation has been introduced to re- 
place the interim law. This bill, if enacted, 
will abolish the wage-loss requirement and 
will require that no award be made until the 
worker has been absent from the noise for 
six months. The date of injury will be 
defined as the date of occurrence of any of 
the following events: (a) transfer because 
of occupational deafness to non-noisy em- 
ployment, (b) retirement, (c) termination 
of the employer-employee relationship and 
(d) layoff, provided the layoff is complete 
and continuous for one year. 


Legislative Developments 
in Other States 


In numerous other states, recovery for 
loss of hearing from exposure to industrial 
noise has been barred by requirements that 
there be a wage loss, or by the absence of 
provision for compensation for partial loss 
of hearing. Within recent months, bills 
designed to remove these barriers have been 
introduced in Illinois, Massachusetts, Mich- 
igan, North Carolina and Oklahoma. Simi- 
lar legislative proposals may be expected 
in other states. 


Unsolved Legal 
and Legislative Problems 


Technically, there are, of course, numer- 
ous problems to be solved in this field. 
From the developments which have been 
described, it is obvious that from a practical 
standpoint the primary-unsolved problem is 
whether compensation is to be paid for an 
impairment which in no way prevents the 
worker from pursuing his normal occupa- 
tion and which results in no loss of earnings. 


MEDICAL PROBLEMS 


Much of the difficulty encountered in 
attempting decisions on any of the complex 
problems involved stems from the absence 
of established medical fact. Although even- 
tual decisions concerning legislation and 
standards will, of necessity, be compromises 
between what is socially desirable and what 
is economically possible, the groundwork 
must be laid through medical research to 
develop reliable information on which such 
decisions may be based. To-indicate the 
complexity of this problem, it is well to 
describe briefly in nonmedical terms the 
many paths along which the search for 
medical facts is leading. 


Types of Hearing Losses 


If all hearing losses were of industrial 
origin, the problem would be relatively 
simple. The fact remains, however, that 
some types of hearing losses are in no way 
connected with industrial exposure. For 
the purposes of this discussion, it is suffi- 
cient to classify hearing losses as two gen- 
eral types, namely, conductive and nerve 
impairment. 

Conductive types of hearing losses are in 
no way related to exposure to industrial 
noise. They are caused by obstructions of 
some sort in the outer or middle ear which 
prevent the sound vibrations from reaching 
the nerve mechanism in the inner ear. -A 
common and easily correctible example is 
an accumulation of wax in the ears. A less 
frequent but more serious type of conduc- 
tive loss arises from otosclerosis, in which 
case sound vibrations are not transmitted 
through the middle ear to the inner ear. 
Fortunately, this type of hearing impair- 
ment can easily be diagnosed and distin- 
guished from the type of hearing loss which 
results from exposure to noise. It is also, 
in many cases, correctible by surgery. 

The second type of hearing loss is a 
nerve deafness centering in the inner ear 
and which may or may not be due to noise. 
Extreme difficulty arises in these cases be- 
cause often it is impossible for the otologist 
to distinguish between such losses due to 
noise or to other sources other than by 
assumption based on the history of the patient. 


Nonoccupational Types of Losses 


Nerve impairment types of hearing losses 
may arise from many sources other than occu- 





6 Green Bay Drop Forge Company et al. v. 
Industrial Commission and Albert Wojcik, 60 
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N. W. (2d) 409, decided by the Supreme Court 
of Wisconsin on October 6, 1953. 
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pational exposure. The most significant of 
these, from a compensation standpoint, is 
presbycusis, the degeneration of the hearing 
mechanism which accompanies advancing 
age. This has long been recognized and 
discussed in the scientific literature. In a 
report from the American Standards Asso- 
ciation,’ results of three surveys by Bunch, 
by Steinberg and others, and by Webster 
are shown.® Like the hearing losses from 
industrial noise, the losses are more severe 
in the higher sound frequencies, as well as 
with increasing age. Losses on the order 
of 25 decibels are not uncommon at the 
4,000 cycle per second band in the 50-to 
59-year age bracket, increasing with ad- 
vancing age and decreasing in the younger 
age group. From this it is obvious that in 
persons with severe hearing losses on the 
order of 45 or 50 decibels, as much as half 
of the hearing loss may be due to this 
factor rather than to occupational exposure. 
Under these conditions, it would obviously 
be unfair to penalize industry for this por- 
tion of the loss. In December, 1953, in 
recognition of this principle, the New York 
Committee of Consultants appointed by the 
workmen’s compensation board to advise on 
compensation procedures concerning loss of 
hearing recommended “a flat allowance of 
five per cent (5%) for all persons between 
the age of 51 and 60 years, inclusive, and ten 
per cent (10%) for all persons more than 
60 years of age.” 


It remains to be determined whether 
these allowances are sufficient, based on 
the published curves. Research on this point 
is being conducted by the Subcommittee on 
Noise in Industry of the American Academy 
of Ophthalmology and Otolaryngology. 


Other types of hearing losses which are 
indistinguishable from those caused by ex- 
posure to noise are present as an aftereffect 
of some of the common childhood diseases. 
Otologists also state that similar effects 
may be produced by use of certain drugs, 
of which streptomycin is an example. The 
losses from these sources are highly vari- 
able. It is, of course, obvious that industry 
should not be penalized for losses of this 
type which existed prior to employment. 
The only remedy is to have pre-employment 
audiograms made on all new workers so 
that the existence of the hearing loss may 
be established before employment. 





Losses Caused by Exposure to Noise 


Even though we eliminate those types of 
hearing losses which are not attributable 
to noise, there remain many problems to 
be solved before we are in a position to 
establish the framework for adjudication 
of claims under workmen’s compensation 
procedures. Intensive research is being 
conducted on these points, and the answers 
lie in the developments of future research 
rather than from the analysis of past rec- 
ords. Unfortunately, because loss of hear- 
ing has not, in the past, been considered 
as an industry responsibility or as a subject 
for workmen’s compensation treatment, in- 
dustry has not, in general, kept audiometric 
records on its workers or scientifically accu- 
rate records of the noise exposures in industry. 
Since time is a factor in the development 
of hearing loss, it is necessary for the re- 
search groups to observe workers exposed 
to varying types of noise exposures over 
a long period of time before they are in a 
position to establish norms and standards. 
Some of the various factors which must be 
explored before reasonably accurate pre- 
dictions can be made concerning the per- 
centage of the industrial population which 
will be affected by any given type of noise 
exposure are the following: (1) intensity, 
(2) character of noise (steady-state, inter- 
mittent or impact), (3) frequency, (4) dura- 
tion of exposure, (5) individual susceptibility. 


Intensity 


That there is a direct relationship between 
the intensity of noise and the development 
of hearing loss is indisputable, but the exact 
measure of the effect of intensity remains 


to be established. Although numerous 
statements have appeared to the effect that 
noise in excess of 90 decibels might be con- 
sidered harmful, predictions based on inten- 
sity alone are rather unrealistic since such 
factors as the frequency of the noise, the 
duration of the exposure and, possibly, indi- 
vidual susceptibility must also be taken into 
consideration. Medical authorities agree, 
as indicated by the report of the New York 
Committee of Consultants, that exposure to 
noise in excess of 100 decibels, and partic- 
ularly when it approaches 120 decibels, will 
in time produce hearing losses. As we go 
downward from 100 decibels and approach 





7 Subcommittee Z24-X-2, American Standards 
Association, The Relations of Hearing Loss to 
Noise Exposure (1954). 

8§C. C. Bunch, ‘Age Variations in Hearing 
Acuity.’’ 9 Arch. Otolaryng. 625 (June, 1929): 
J. C. Steinberg, H. C. Montgomery and M. B. 


Miami Insurance Conference 


Gardner, ‘‘Results of World’s Fair Hearing 
Tests,’’ 12 Journal of the Acoustical Society of 
America 291 (1940); C. Webster, H. W. Himes 
and M. Lichtenstein, ‘‘San Diego County Fair 
Hearing Survey,’’ 22 Journal of the Acoustical 
Society of America 473 (1950). 
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the 90 decibel range, the evidence is not so 
clear-cut. Furthermore, this takes us into 
a range to which the worker and the gen- 
eral population are exposed when off the 
job as well as when at work. It then 
becomes a socioeconomic problem for our 
legislators to decide how much of the re- 
sponsibility for hearing loss should be 
assessed against industry. 


Frequency 


Since the initial hearing losses attribut- 
able to noise appear in the range of 4,000 
to 5,000 cycles, and since workers exposed 
to high intensity noises with the higher 
frequencies are most affected, it has gen- 
erally been assumed that these frequencies 
are the most harmful. Statements have 
been made by medical authorities that the 
frequencies above 3,000 are the most likely 
to cause hearing loss. There are, however, 
indications in research now being conducted 
that the lower frequencies may play a more 
important part in the development of hear- 
ing loss than had formerly been believed. To 
summarize the uncertainty which surrounds 
this problem, I shall quote from the report 
of the New York Committee of Consultants 
on Occupational Loss of Hearing, to which 
reference has been previously made: 


“What is known qualitatively about the 
above stated three important factors makes 
it seem probable to your committee (1) that 
most persons exposed for several hours 
daily to noises at intensity levels above 120 
decibels, whatever the ‘composition’ of the 
noise, will in a matter of months suffer 
permanent damage to hearing; (2) that for 
most industrial noises at ‘overall’ levels of 
100 to 120 decibels, exposure for several 
hours daily for a long period of time will 
cause permanent damage to hearing in a 
considerable proportion of persons, the pro- 
portion being higher the more closely the 
noise approaches the intensity level of 120 
decibels and the hearing of a few very 
susceptible persons may be permanently 
damaged by exposure for many years to 
certain noises at levels between 90 and 100 
decibels. All decibel levels mentioned are 
based on the standard reference level of 
0.0002 dynes per square centimeter.” 


Character of Noise 


Most of the information thus far collected 
has dealt with steady-state noises, or those 
which continue at the same level without 
interruption. It will take much more re- 
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search to determine the cumulative effect of 
intermittent noises to which the worker is 
not exposed throughout the working day 
or of impact noises where peak intensity of 
noise is not constant. Since there is a 
period of rest between such exposures, it is 
logical to assume that such periods will give 
the ear mechanism an opportunity to re- 
cover from the effects and that the progress 
of auditory fatigue would be arrested. The 
true facts, however, remain to be disclosed. 


Duration of Exposure 


There can be little question that workers 
who are susceptible to hearing loss from 
exposure to high-intensity noise will suffer 
an increasing loss as the period of exposure 
increases. Obviously, the worker who suf- 
fers a hearing loss as a result of five years 
of exposure will suffer a greater loss if 
exposed to the same noise for ten years. 
The exact rate of development of hearing 
losses under these conditions, however, re- 
mains to be established. Since it is impos- 
sible to expose a worker to a concentrated 
dosage of noise in a short time and assume 
that it is the equivalent of a long period 
of exposure at a lesser intensity, the only 
solution lies in observing workers under 
varying conditions over a long period of 
years. Undoubtedly due to pressure for 
action, our legislatures and administrative 
agencies will not wait forever for the last 
word in scientific accuracy before estab- 
lishing some standards. Some interim con- 
clusions will, therefore, of necessity, be 
extracted from the research now being 
conducted, but will undoubtedly require 
some modification as more is learned. 


Individual Susceptibility 


As was the case with silicosis and other 
occupational disease exposures, it is appar- 
ent that all workers are not affected by 
exposure to noise in the same degree. In 
one instance, observation of a group of 
workers exposed to the same noise over 
a period of several months showed that 
approximately one half developed significant 
hearing losses, whereas the other half were 
not affected. Furthermore, the rate of 
development of hearing losses varies widely 
with different susceptible workers, and 
workers exposed to the same noise may 
develop the most significant hearing losses 
in entirely different frequency ranges. All 
this makes it extremely difficult to establish 
norms from which the effect of noise on any 
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given individual may be predicted. A method 
by which the susceptible individual might 
be detected before the development of a 
hearing loss would, of course, be extremely 
valuable. Several theories for such a test 
have been proposed and are being explored 
at present by various research groups. In 
the meantime, the only safeguard appears 
to lie in pre-employment audiometric ex- 
aminations and frequent re-examination of 
the workers in the noisy exposures so that 
those who are susceptible to hearing loss 
may be detected and placed on quieter 
operations before hearing losses have pro- 
gressed too far. 


Factor of Recovery 


Hearing losses from exposure to noise 
may be divided into two types—auditory 
fatigue and nerve degeneration. 

Auditory fatigue is the hearing loss which 
develops during exposure to noise through- 
out the working day but from which the 
worker recovers within a matter of hours 
after removal from the noise. This type of 
loss is characterized as temporary threshold 
shift and may range as high as 25 or 30 
decibels. In susceptible individuals, it is 
found that a progressively greater amount 
of this temporary loss is not recovered while 
off the job. Evaluation of this factor can 
be very important since, if an audiogram 
is taken immediately after removal from 
noise, it will be possible to predict what 
portion of the hearing loss is recoverable 
and should not be considered permanent. 
It will be possible to establish standards 
concerning the period of time which must 
elapse following removal from the noise 
before audiograms may be taken for diag- 
nostic purposes. Intensive research on this 
and other related subjects is being con- 
ducted by the Subcommittee on Noise in 
Industry of the American Academy of 
Ophthalmology and Otolaryngology. 


Permanence of Hearing Loss 


Extremely controversial is the question 
of the degree of recovery from supposedly 
permanent hearing loss after extended re- 
moval from noisy exposure. Otologists 
believe that the answer to this problem 
can be found only by repeated examinations, 
over a period of several months, of affected 
workers after removal from the noisy expo- 
sure. Both the Subcommittee on Noise in 





Industry and the New York Committee of 
Consultants have recommended that until 
the facts can be established by proper re- 
search, no awards for permanent loss of 
hearing be made until after the worker has 
been absent from the noise for a period of 
at least six months. Such a provision has 
been written into the proposed Wisconsin 
legislation to which reference has been made. 


Research in an effort to find the answer 
to the medical problems which have been 
described is being conducted by numerous 
scientific groups. The most intensive pro- 
gram is being conducted by the Subcommittee 
on Noise in Industry of the American Acad- 
emy of Ophthalmology and Otolaryngology. 
It is hoped that from his work will come 
information on which norms may be estab- 
lished for measuring the effects of noise 
on hearing and standards for the protection 
of workers in industry. 


MEDICOLEGAL PROBLEMS 


The problems which are specifically legal 
or specifically medical have been discussed 
separately. We now come to several joint 
problems where the results of medical re- 
search must be translated into legislative or 
administrative action as a basis for the 
handling of claims. 


Methods of Measuring Hearing Loss 


Several methods, none of which has 
been entirely satisfactory to all concerned, 
have been used for determining disability 
as a result of hearing loss. In general, they 
have been based on measurement of the 
hearing loss in each of several frequency 
bands, the results being translated into terms 
of percentage of hearing loss by formulae 
which vary with the different methods and 
in different jurisdictions. Detailed discus- 
sion of these methods is outside the scope 
of this discussion, but they were described 
in an article by Noel Symons, published in 
the April, 1954 issue of Insurance Counsel 
Journal” Under the American Medical 
Association method, the frequencies 500, 
1,000, 2,000 and 4,000 are used. Under the 
Fletcher .8 method, only the frequencies 
500, 1,000 and 2,000 are used. Several varia- 
tions of these methods are followed in different 
jurisdictions. For example, in Wisconsin, 
only the 500, 1,000 and 2,000 frequencies are 
used, whereas in New York the 250 and 
4,000 cycle bands are added. 





® “Industrial Noise and Claims for Occupa- 
tional Loss of Hearing.”’ 
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The problem of what frequencies to use 


is controversial. Numerous medical au- 
thorities state that only the 500, 1,000 and 
2,000 cycle bands are necessary to the 
understanding of speech. Therefore, it is 
argued that hearing tests for compensation 
purposes should be based only on. these 
frequencies. 


It seems probable that regardless of what 
specific test may be used, the trend will be 
to accept the ability to understand speech 
as the basis for compensation. In the state- 
ment of “Principles for Evaluating Hearing 
Loss” recently approved both by the Amer- 
ican Academy of Ophthalmology and Oto- 
laryngology and by the American Medical 
Association, and now in the process of 
publication, endorsement is given to the 
principle of speech testing rather than pure 
tone audiometry as the basis for compensation. 


Pure tone audiometry will, of course, con- 
tinue to be used for diagnostic and research 
purposes. Standard speech material is now 
being developed and recorded for correla- 
tion with pure tone audiometry and undoubt- 
edly will eventually become the approved 
method of testing for compensation purposes. 


Determination of Disability 


The question as to whether loss of hear- 
ing should be handled as a schedule disa- 
bility under the occupational disease acts or 
on the basis of actual loss of earnings is 
extremely controversial. Recent proposed 
legislation in New York would require that 
compensation be based only on actual wage 
loss. On the other hand, in Wisconsin, 
hearing loss in decibels is converted into 
percentage of disability by a schedule. In 
the Wisconsin schedule, no compensation 
is paid for the first 15 decibels of hearing 
loss since otologists agree that losses of 
this magnitude are within the range of 
normal variability. (A statement to this 
effect is found in “Principles for Evaluating 
Hearing Loss,” to which reference has 
already been made.) As an offset to this, 
any hearing loss of more than 80 decibels 
is considered as total loss of hearing. 


Several states are presently reported to 
be considering adoption of formulae similar 
to that used in Wisconsin. The trend re- 
mains to be established. 


ENGINEERING PROBLEMS 


Upon the engineers will eventually fall 
the burden of controlling noises in the in- 
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terests of conservation of hearing and of 
protecting industry against claims. Engi- 
neers are, at the present, severely handi- 
capped because, for the reasons already 
stated, it is impossible for them to deter- 
mine the degree of protection which must 
be provided. The methods by which noise 
reduction may be accomplished are not per- 
tinent to this discussion. Established prin- 
ciples may, however, be applied to many 
existing industrial operations once standards 
are known. 


Unfortunately, designers and manufac- 
turers of equipment have, in the past, de- 
voted little attention to the control of noise 
since it was not considered as an industrial 
problem. It is obvious that in the future 
designers will be forced to take noise into 
consideration, as has been done in the de- 
sign of nonindustrial equipment such as 
home appliances and the automobile. 


There are, unfortunately, numerous types 
of operations which do not lend themselves 
to known methods of noise control. Ex- 
amples of this are forge operations and 
metal chipping. For the present, it appears 
that industry’s best protection on these 
operations is to institute programs of audio- 
metric examination and to provide ear pro- 
tection for workers who must be exposed to 
high noise levels. Wherever possible, noisy 
operations should be segregated so that the 
smallest possible number of workers will 
be exposed. 


Measurement of Noise 


Even in the absence of conclusive stand- 
ards there is much that the engineers can 
do and are doing to help solve this problem. 
Although an exact line cannot at present be 
drawn between safe and harmful exposures, 
it is not necessary to wait for final stand- 
ards to start control measures where levels 
are in the higher intensities and are known 
to be harmful. Equipment and techniques 
are readily available for studying the noises 
in industry to determine their potential 
seriousness. 


In general, the over-all level of steady- 
state noises may be measured with the 
sound-level meter which will record pres- 
sures through a frequency range of from 
20 to 8,000 or 10,000 cycles per second. If 
an octave-band analysis is to be made, it is 
necessary to use in conjunction with the 
sound-level meter an octave-band analyzer 
which measures separately the noise level 
in each of eight bands one octave in width. 
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Ordinarily, measurements are taken in bands 
of 20 to 75 cycles; 75 to 150; 150 to 300; 
300 to 600; 600 to 1,200; 1,200 to 2,400; 
2,400 to 4,800; and 4,800 to 10,000. 


For the measurement of impact noises, 
a cathode ray oscilloscope is the only prac- 
tical instrument. It has no lag or damping 
effect. If the oscilloscope is calibrated, the 
wave form of the noise centered on the 
scope and a camera triggered to photograph 
the wave form produced, not only wave 
form (measure of duration of noise) but 
peak intensity is easily determined. 


Magnetic tape recorders are often used 
for studying intermittent noises, particu- 
larly if they last for only short periods. 
The magnetic tape recorders are als 
times used in a study of steady-state noises 
where it is desired to keep a permanent 
record or to study the noises later in the 
laboratory. 


some- 


SOCIOECONOMIC PROBLEMS 


It is within the: field of socioeconomic 
considerations that I believe the eventual 
solutions to this problem will need to be 
found. Only in such an atmosphere can 
the scientific data resulting from research 
and the legislative proposals advanced by 
both labor and industry be examined and 
compromises effected on the basis of what 
is socially desirable for the protection of 
the worker and what is economically pos- 
sible for industry to assume. 


Unlike the situations which existed when 
silicosis and lead poisoning became factors 
in workmen’s compensation, we are dealing 
here with an impairment which is not re- 
stricted to workers within a few specific 
industries. Noises of intensity and fre- 
quency which may be considered harmful 
are encountered in practically all industries. 
The number of workers who might become 
potential claimants solely on the basis of 
existing hearing loss, unless proper allow- 
ances are made for losses not attributable 
to the job, is practically without limit. 


Potential Cost 


No one has been able to arrive at a reli- 
able estimate of the potential cost of compen- 
sation claims from this source. Spokesmen 
for industry in the State of New York” 


alone have predicted that, should the six- 
month waiting period be withdrawn by the 
workmen’s compensation board, it would 
result in an avalanche of claims which could 
force many industries out of business. On 
the other hand, representatives of labor have 
contended that these estimates are exag- 
gerated and that provision for compensa- 
tion for loss of hearing would not impose 
upon industry a burden which it cannot 
bear. Because of the many uncertainties 
involved, estimates of the potential liability 
in the State of New York alone have varied 
from a few million to billions of dollars. 


If in New York, where the full degree of 
hearing loss is compensable, the six-month 
waiting period were to be abrogated, it is 
entirely possible that many industrial con- 
cerns might not be able to assume the 
financial burden which might result. Joseph 
R. Shaw, president of Associated Industries 
of New York State, Inc., in a statement 
made before a joint legislative committee of 
the New York General Assembly, conducting 
hearings on the Morgan-Milmoe bill de- 
signed to restore the loss-of-earnings con- 
cept to loss-of-hearing claims, made the 
following statement: 


“Impairment of a worker’s hearing re- 
sulting from noise on his job has rapidly 
developed into the most serious fundamental 
problem to occur in our workmen’s com- 
pensation program since its inception in 1914 
and has become a threatened knockout to 
industry which is already feeling the effects 
of substantially higher business costs in 
New York state.” 


In support of the above rather alarming 
view, several significant points should be 
considered. 


Dr. Howard House, chairman of the Sub- 
committee on Noise in Industry, has stated 
that at least 10 per cent of our total popula- 
tion has significant hearing defects. From 
1% to 2 per cent of the total population 
have hearing losses greater than 30 decibels 
in the speech frequencies. 


Employment records from several indus- 
trial plants where audiometric records are 
kept indicate that approximately 25 per cent 
of all job applicants have significant hearing 
losses. If these estimates are applied to the 
total industrial population of the United 
States, it is easy to understand the alarm 
expressed by spokesmen for industry. 





10 Associated Industries of New York, Inc., 
statement of Joseph R. Shaw, president, before 
Joint Legislative Committee on Industrial and 
Labor Conditions in support of Morgan-Milmoe 
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bill, Assembly Int. 754, Print 757, Senate Int. 
928, Print 958. See also statement at same 
hearing by Noel S. Symons in behalf of Asso- 
ciated Industries of New York State, Inc. 
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Nonindustrial Hearing Losses 


The economic problem will remain acute 
until some means can be found, through sci- 
entific research and legislative measures, for 
relieving industry of responsibility for hearing 
losses which have no industrial origin whatever. 


Dr, Aram Glorig, presently director of 
research for the Subcommittee on Noise in 
Industry and formerly with the United 
States Veterans Administration, is my au- 
thority for two significant statements : 


(1) In the hearing tests conducted in 
elementary schools (third grade through 
junior high school) throughout the United 
States, it has been found that an average 
of 5 per cent of all school children have 
significant hearing losses of 20 decibels 
or more. 

(2) The United States Air Force, in 
screening candidates among college students, 
at first adopted the standard that hearing 
losses of more than 15 decibels would dis- 
qualify the candidate. So few were found 
who could pass this test that it was neces- 
sary to lower the standards. 





From these facts it is easy to visualize 
the tremendous number of these people who 
become eligible for compensation for hear- 
ing loss without suffering any job-connected 
impairment if employed by industry. A 
possible solution to this problem, as far as 
workers employed in the future are con- 
cerned, is found in the proposed new Wis- 
consin legislation to which reference has 
been made. I refer to a provision that if 
the employer can show, through pre-em- 
ployment audiometric record, that a hearing 
loss existed at the time of employment of 
the worker, he shall not be responsible for the 
loss which existed at that time. This does 
not, however, solve the problem of workers 
who have been employed in the past and 
on whom no records are available. 


Noise Sources Off the Job 


Although no definite standards have been 
established, the report of the New York 
Committee of Consultants implies that levels 
above 90 decibels may be found to be harm- 
ful to certain individuals. If such a standard 
is adopted, it could result in holding indus- 
try responsible for hearing losses which are 
incurred only in part on the job. There are 
many noise sources off the job to which 
both industrial workers and the general 
population are regularly exposed where the 
levels are in excess of 90 decibels. For ex- 
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ample, published reports have shown heavy 
city street traffic at 95 decibels, the noise 
of a subway train passing a station at 100 
decibels and an automobile horn or blaring 
radio at 120 decibels. 


Accrued Liability 


Spokesmen for industry have pointed out 
that most employees who have occupational 
deafness have acquired it over a long period 
of time during which industry has created 
no reserves to pay for such claims, and the 
insurance carriers have not been collecting 
premiums based on such a hazard. This is 
quite different from the rates fixed for ac- 
cidents which cover liability in the future, 
and one does not need to be an expert to 
visualize the difficulty of suddenly being 
asked to pay for past liability not provided 
for nor legally anticipated. 

Mr. Henry D. Sayer, general manager 
of the New York Compensation Insurance 
Rating Board, has said: “In assuming now 
to make provision out of the monies of 
industry, for the effects of years of work 
in an environment of noise, we are assum- 
ing an ability to do the impossible.” 


Wage-Loss Concept 


Much of the controversy surrounding the 
question of payment of compensation for 
loss of hearing in the absence of a wage loss 
stems from industry’s contention that the 
abandonment of the wage-loss concept would 
impose an economic burden to which indus- 
try is not geared. Furthermore, it is con- 
tended that historically this has always been 
the basis for compensation. Most labor 
spokesmen, on the other hand, contend that 
there is no difference in paying compensa- 
tion for loss of hearing in the absence of 
loss of earnings and in paying a schedule 
disability for the loss of a finger or an eye 
where the worker returns to the same job 
at the same wages. 


SUMMARY 


Throughout this discussion it will be noted 
that most of the critical problems are in 
either the legal or the medical field. Since 
I am neither an attorney nor a doctor, I 
have not presumed to prescribe the reme- 
dies. Rather, I have attempted to point out 
to you the many complex problems which 
need to be solved before we are in a position 
to establish permanent standards which will 
be fair to all concerned. 
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Intensive research, as has previously been 
mentioned, is being conducted to find the 
answers to the medical problems upon which 
legal action must be based in part. It is 
possible that some conclusions can be reached 
on certain phases of the problem within the 
next year (temporary threshold shift, pres- 
bycusis and permanence of hearing loss). 
Conclusions concerning the effects of noise 
on hearing as a result of exposure over a 
number of years will undoubtedly require 
longer. It is to be expected that some in- 
terim standards may be announced within 
the next year or so in answer to the de- 
mands for action. 


Until conclusions are available from au- 
thoritative sources, it seems highly desirable, 
in fairness to all concerned, that there be 
no rush to get legislation on the books or 
to abandon the six-month waiting period. 
Whether the results of research will sup- 
port this provision, I cannot say. Adherence 
to it until definite standards can be deter- 
mined will work no hardship on workers 
with severe losses of hearing. In practically 


all cases, the severe losses develop ‘among 
workers in highly skilled trades who do not 
tend to move from occupation to occupation. 
Furthermore, the very nature of such oper- 
ations makes speech communication rela- 
tively unimportant on the job; such workers 
are, therefore, not incapacitated for continu- 
ing their usual occupation at full wages. 


Under the provisions of the proposed new 
Wisconsin legislation and under the admin- 
istrative rulings in effect in New York, the 
worker would be able to work to normal 
retirement age or to separation from some 
other cause without suffering any loss of 
earnings and would be able to collect com- 
pensation based on his hearing loss at that 
time. This actually converts workmen’s 
compensation insurance into an extension 
of the social security system. 

This problem has its origin far back in 
history; it will not be solved overnight. Let 
us be sure we have the facts before we take 
steps which may be found unworkable and 
which may be difficult to retrace. [The End] 


Tontine Policies and Their Use Today 


By HERBERT A. KUVIN 


The author is associate professor of law 
and director of the insurance law train- 
ing program and conferences, University 
of Miami (Florida). 
ber of the New Jersey and Florida bars 


He is also a mem- 


ae ONTINE?” or “semitontine” life insur- 

ance policies are very much in evidence 
today. Many authorities and insurance 
writers have stated that this subject of life 





insurance has only historical interest by 
reason of the nonforfeiture laws existent, 
but apparently the life insurance industry 
and the National Association of Insurance 
Commissioners do not think so.’ 

Having disposed of that ancient Shake- 
spearian quotation “To be or not to be,” 
let us proceed to examine the subject of 
“tontine” or “semitontine” insurance: what 
it was; what happened about it in the days 
of long ago; if it exists today and in what 
form; and what, if anything, should be done 
about it. 





1Roger Kenney, insurance editor, United 
States Investor, December, 1954, p. 13. 

Editorial comment, The National Under- 
writer (Life Insurance Ed.), March 4, 1955. 

Statement of the National Association of Life 
Underwriters to the Laws and Legislative Com- 
mittee of the National Association of Insurance 
Commissioners at its semiannual meeting in 
New York in November, 1954, resulting in the 
appointment of a subcommittee by the latter 
organization for the study of tontine insurance 
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methods and what should be done relative 
thereto. During this meeting the NALU sub- 
mitted a proposed form of statute for the 
abolition of tontine insurance. 

The recent formation of a new national or- 
ganization of life insurance companies which 
took place in Atlanta, Georgia, and which took 
the name of the ‘‘National Association of Life 
Companies’’ must be of some significance per- 
taining to this question. 
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A little historical background will pro- 
mote a better understanding of the subject. 


This type of insurance obtained its name 
from Lorenzo Tonti. He was, at about 
1650, a Neopolitan banker attached to the 
court of Louis XIV of France. He pro- 
posed a scheme which was adopted by that 
monarch to help him finance his borrowings. 
This scheme consisted of selling shares of a 
fixed price in a general fund; the interest 
on the fund was paid annually to those 
subscribers living at the time of the interest 
payment date and the interest of each sub- 
scriber in both the annual interest payment 
and the principal fund ceased at his death 
and passed to the survivors who lived to the 
end. If a subscriber to or purchaser of a 
share died during the period between in- 
terest dates, he and his representatives or 
next of kin lost their rights, not only to the 
interest for that period but also to the prin- 
cipal sum of the investment. This forfeited 
share of principal and interest accrued to the 
last survivor. This naturally involved a 
feature of survival and such feature was 
based on nothing scientific other than living 
or outliving all other participants in the 
fund or scheme. This scheme, by reason 
of its allure of something for nothing, de- 
pendent upon survival, was very popular.’ 


It will be noted, hereafter, that this 
scheme as is or in modified forms was 
adopted, not only in matters of life insur- 
ance, but in many other commercial and 
banking situations and is still in existence 
in banking matters, even though in modi- 
fied use. 


This scheme, or any modification of it, 
resulted in the labeling of any such transac- 
tion as a “tontine” or “semitontine” plan.* 


All too often, at present, we lose sight of 
the basis and philosophy of insurance. We 
forget what it is, how it functions and its 
distinction from all other schemes of risk- 
shifting devices. Today, our greatest diffi- 
culty with insurance problems—whether 
health and accident, auto liability or other 
classes too numerous to set forth herein, 
and with the flood of legislation introduced 
in the various states for the “socialization” 





of insurance and even the “federalization” 
of it—is due to the intentional distortion 
of or the unintentional forgetting of these 
basic concepts of insurance. Therefore, let 
us refresh our memories on a few basic 
principles. 


One authority,‘ recognized by everyone, 
both in and out of the insurance industry, 
as an able and reliable insurance law source, 
puts the matter of this economic and social 
concept on this basis: There are five prin- 
cipal ways in which risks, incidental to the 
incidents of commerce, business or life, 
may be avoided or transferred by an entity, 
whether a person, firm or other legally con- 
stituted entity: 


(1) by increasing guarantees for the per- 
formance of contracts, such as penalties for 
failure to perform or bonuses for earlier 
performance; 


(2) by increasing safeguards against in- 
curring losses, such as providing preventa- 
tive measures, examples as safety regulations, 
speed laws, etc. ; 


(3) by increasing foresight and thereby 
diminishing the risk incident to a situation, 
foreseeing and ascertaining the dangers in- 
volved in any particular situation and taking 
precautions against them (such as putting 
on life belts if you intend to go fishing and 
cannot swim); 


(4) by throwing the risks into the hands 
of a special class of speculator, such as 
placing your funds in the hands of a spe- 
cialist on investments, to invest and reinvest 
the same for you (for example, investment 
funds); and 


(5) by insurance.’ 


Each of the first four classes set forth 
above are of the risk-shifting device class, 
that is, each is a method of transferring the 
risk from oneself to another. Ordinarily 
under our system of law and economics, 
loss lies where it falls, unless the person 
causing the loss violated a duty or obliga- 
tion to the person who suffered the loss. 
Our law of torts, contracts, criminal law, 
etc., is the embodiment of this basic social 
and economic concept. 


However, since 








2 Charles Wendell Carnahan, Conflict of Laws 
and Life Insurance Contracts (Callaghan and 
Company, 1942), p. 535. 

Buist M. Anderson, editor, Vance on Insur- 
ance, Hornbook Series (West Publishing Com- 
pany, St. Paul, Minnesota, 1951), p. 64. 

Hendrick, The Story of Life Insurance (1907), 
Ch. IV, pp. 129-169. 

? Under banking laws relative to liquidation: 
In re Commercial National Bank, 45 F. Supp. 
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482, 485; in sales of merchandise: Mann v. 
German-American Investment Company, 70 Neb. 
454, 97 N. W. 600. 

*Vance on Insurance, cited at footnote 2, at 
Ch. 1. 

5 See article by Irving Fisher, ‘‘Elimination 
of Risks,’’ Yale Readings in Insurance, Life 
and Accident (1923), p. 1; also, Patterson, ‘‘Ap- 
portionment of Business Risks, Through Legal 
Devices,’’ 24 Columbia Law Review 335. 
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Insurance is a risk-sharing device, 
not a risk-shifting device. 


early intercourse of man, individuals, private 
or public, either alone or in concert with 
others, have endeavored to avoid the risks 
incident to their engagements, efforts or 
undertakings. As a result, this desire to 
avoid the loss sustained or to be sustained, 
caused principles of law, by either court 
declaration or legislative edict, to transfer 
the loss to others. 


What is “insurance”? It is not a risk- 
shifting device. It is a device created to 
take care of those situations not properly 
coming within the risk-shifting categories, 
or which the so-called speculators or as- 
sumers of your risk could not and would 
not assume, except at a prohibitive cost to 
you. It is a risk-sharing device. The cases 
and authorities are legion to the effect that 
to constitute “insurance” there must exist five 
elements: ° 


(1) The insured possesses an interest in 
some kind susceptible of pecuniary estima- 
tion, known as an insurable interest. 


(2) The insured is subject to a risk of loss 
through the destruction or impairment of 
that interest by the happening of a known 
or designated peril. 

(3) The insurer assumes that risk of loss. 

(4) Such assumption is part of a general 
scheme to distribute actual losses among a 
large group of persons bearing somewhat 
similar risks. 

(5) As consideration for the insurer’s 
promise, the insured makes a ratable con- 
tribution, called a premium, to a general 
insurance fund. 

Therefore, a contract, by whatever form 
which contains only the first 
three elements, (1), (2) and (3), is a risk- 
shifting device and not a contract of insur- 
Insurance is a risk-distribution or a 
risk-sharing device. It must contain all of 


or name, 


ance. 


the five elements.’ 


ance on Insurance, cited at footnote 2, at 
pp. 1 and following. 

7 Compare case of Ollendorff Watch Company 
v. Pink, Superintendent of Insurance, 279 N. Y. 
32, 17 N. E. (2d) 676 (1938), with case of State 
ex rel. Herbert, Attorney General v. Standard 
Oil Company, 138 Ohio St. 376, 35 N. E. (2d) 
437 (1941), and State ex rel. Duffy, Attorney 
General v. Western Auto Supply Company, 134 
Ohio St. 163, 16 N. E. (2d) 256 (1938). 
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With this preliminary understanding of 
the criteria of “insurance” and what it is, 
what is the status of tontine or semitontine 
insurance? 

In law we classify matters that are for- 
bidden or considered bad into two cate- 
those that are malum in se, and 
those that are malum prohibitum. Malum in 
se has been defined as evil in itself, a crime 
by reason of its inherent nature; an offense, 
which is naturally evil, as murder, theft and 
the like; offenses which were such at com- 
mon law. Malum prohibitum has been de- 
fined as not evil in itself; it is not naturally 
an evil, but becomes so in consequence 
of its being forbidden, such as by court 
edict as being against public policy, or by 
legislative edict as being prohibited.® 


gories: 


Obviously, as will be indicated hereafter, 
tontine insurance was not malum in se. 
In fact, tontine schemes, in matters other 
than life insurance, exist today and are not 
considered bad by the very nature of the 
scheme itself. 


Let us look upon another industry or 
other industries that are regulated, not only 
by the various states, but aiso by the fed- 
eral government. Let us examine the cur- 
rent practices of banks and savings and 
loan associations. Insurance has been held 
to be a business affected with a public 
interest and, therefore, subject to regulation 
by the states and under the police power of 
the states to protect the safety, health and 
welfare of the citizens thereof. That is the 
reason for all of the regulations and regula- 
tory powers of the state.® Surely, savings 
accounts in both state and federal savings 
institutions are a business affected with the 
same public interest.” Not only do we have 
state laws for the regulation of state-or- 
ganized banks, but these same _ banks, 
desiring to avail themselves of the Federal 
Deposit Insurance Corporation insurance of 
accounts, must comply with regulations of 
that organization and with the pertinent 
federal statutes. This is also true of the 
Federal Savings and Associations. 
Do these institutions avail themselves of 
and use tontine, semitontine or tontine- 
type practices? 


Loan 


8 Bouvier’s Law Dictionary (3d Rev. 
p. 2073; Black’s Law Dictionary. 

® California State Automobile Association 
Inter-Insurance Bureau v. Maloney, Insurance 
Commissioner, 35 Automobile Cases 1123, 341 
U. S. 105, 71 S. Ct. 601 (1951). 

10 Noble State Bank v. Haskell, 219 U. S. 104, 
31 S. Ct. 186. 





In one national bank, which maintains 
savings accounts as part of its banking fa- 
cilities, the passbook of the savings account 
contains the following provision with rela- 
tion to interest on savings accounts: 


“Interest will begin on the first of the 
month in which the deposit is made, PRO- 
VIDED the deposit is made on or before 
the 5th day of the month, BUT NO IN- 
TEREST WILL BE ALLOWED ON 
SUMS withdrawn between interest periods 
or on balances of less than $200.00. 


“Interest will be paid at the rate of 1% 
per annum on accounts with balances from 
$200.00 to $25,000. Interest will be credited 
ONLY UPON THE FIRST BUSINESS 
DAY OF JANUARY AND JULY of each 
year AND WILL BE COMPUTED FOR 
FULL MONTHS ON THE BALANCE 
OR SUCH PART OF THE BALANCE 
AS REMAINS ON DEPOSIT UNTIL 
THE CLOSE OF THE SEMI-ANNUAL 
INTEREST PERIOD. INTEREST WILL 
BE COMPUTED AT THE CLOSE OF 
THE SEMI-ANNUAL PERIOD, IN 
WHICH SUCH INTEREST WAS 
EARNED.” 


Now let’s examine the contract provision 
set forth in the passbook of a large federal 
savings and loan association: 


“Dividends, at the rate declared by the 
Board of Directors, are payable on each 
December 3lst and June 30th and will be 
credited to the account. Savings received 
on or before the 10th day of the month 
will be credited with such dividends from 
the first day of the month, or if received 
after the 10th day of the month, will be 
credited from the first day of the following 
month, provided they remain to the end of 
the semi-annual dividend period.” 


We have two industries having such great 
economic, social and welfare influence upon 
our society that they have been variously 
called competitors of the life insurance in- 
dustry. In fact, savings banks, in many 
jurisdictions, have entered into the life 
insurance field. 


What is tontine and semitontine insur- 
ance and what happened to it? 


“Tontine policies” were issued under 
Tonti’s original plan of complete forfeiture 
It was a system of insurance which, under 
various forms, was based upon the idea of 
a loan or investment of property for the 
benefit of a number of persons, the income 
at first being divided among all, and the 
shares of the members who die passing 
not to their own legal representatives, but 
to increase the interest of the surviving 
members, until, at law, after the number 
of members has gradually diminished by 
successive deaths, the last survivor takes 
the whole income, or, if such be the terms 
agreed upon, the whole principal.” By this 
contract all premiums, dividends, surplus 
and rights of every kind are surrendered, 
upon death, to the survivor. 


Policies with “tontine periods” allow the 
entire surplus realized from all sources to 
be accumulated to the end of that period 
and then divided among all who have main- 
tained their insurance in force and have not 
died during that period.” 


Policies of this character are kept in 
classes of ten, 15 or 20 years, called the 
tontine periods, and accounts are kept with 
the funds of each class to ascertain the 
amount due on each policy at the expiration 
of the tontine period, at which time the 
surplus profits are apportioned equitably 
among stch policies as complete the term.” 


Even in the tontine-period type of insur-. 


ance, if the assured died before the end of 
the period designated in his policy, he was 
not entitled to a share of the surplus ac- 
cumulated, even though he had paid all the 
premiums required to the end of the said 
period. 


On the other hand, so long as the assured 
kept the policy in force, even though the 
type of policy was changed, he was entitled 
to share in the distribution of the accumu- 
lated surplus.” 


In one case” the policy contained the fol- 
lowing provision: 

“That upon the completion of the ton- 
tine period on July 19, 1904, provided this 
policy shall not have been terminated previ- 
ously by lapse or death, said assured shall 





1 Schreiber v. Rapp, 5 Watts 351; cases cited 
in 44 Corpus Juris Secundum, Sec. 27, p. 488. 

12 Hquitable Loan & Security Company et al. 
v. Waring et al., 177 Ga. 599, 44 S. E. 320. 

13 Cahn v. Northwestern Mutual Life Insur- 
ance Company, 208 Ill. App. 317; Gourley v. 


Northwestern National Life Insurance Com- 
pany, 94 Okla. 46, 220 Pac. 645; 29 American 
Jurisprudence, Sec. 21, p. 58, and cases cited 
therein. 
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4 New York Life Insurance Company vv. 
Miller, 22 Ky. L. Rep. 230, 56 S. W. 975; Mc- 
Donnell v. Mutual Life Insurance Company, 
131 App. Div. 643, 116 N. Y. S. 35. 

% Mutual Life Insurance Company v. Murphy 
111 Md. 600, 75 Atl. 348. 

1% Kquitable Life Assurance Society of the 
United States v. Winn, 126 S. W. 153, 28 L. R. A. 
(n. s.) 558 (1910). 
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Not very long ago in a case involv- 


ing a “dual-pay” policy, it was held 
that under the tontine plan of insur- 
ance, no accumulation of earnings is 
credited to the policy unless it re- 
mains in force for the tontine period. 


have the option either; lst, to withdraw in 
cash this policy’s entire share of the assets, 
i. e., the accumulated reserve, which shall 
be $1,129.05, and in addition thereto, the 
surplus apportioned by this society to this 
policy; 


“2nd: to convert the same into a paid-up 
policy for an equivalent amount, provided 
always that if the amount of said paid-up 
policy shall exceed the original amount of 
the assurance, a Satisfactory certificate of 
good health from one of the society’s medi- 
cal examiners shall be first required; 


“3rd: to continue the assurance for the 
original amount, and apply the entire tontine 
period dividend to the purchase of an an- 
nuity, the amount derived from such an- 
nuity, together with the annual dividend on 
this policy, shall be paid in cash to said 
assured or assigns; or, 


“Ath: to withdraw in cash the share of 
the accumulated surplus apportioned by 
said society to this policy, and continue the 
policy in force on the ordinary plan.” 


Thus we have examples of the tontine 
and tontine-period types of insurance 
clauses. We also have the contract provi- 
relative to interest or dividend in 
savings account and savings and loan asso- 
ciation contracts. 


sions 


Not very long ago, a court in a case in- 
volving a “dual-pay” policy™ held that 
under the tontine plan of insurance, no ac- 
cumulation of earnings is credited to the 
policy unless it remains in force for the 
period. Thus, those who survive the period 
and keep their policies in force share in the 
accumulated funds; neither those who die 
or permit their policies to lapse during the 
period nor their beneficiaries participate 
in such accumulation. No lottery feature is 
involved and no preferred possession is ac- 

1% Commercial Travelers Insurance Company 
v. Carlson, Insurance Commissioner, 8 Life 
Cases 754, 104 Utah 41, 137 Pac. (2d) 656 (1943). 

18 Cited at footnote 3. 
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corded to any policyholder, and the death 
of no policyholder is necessary in order 
that a survivor of the period shall share in 
the accumulated funds. A “dual-pay” 
policy was held in violation of the gambling 
laws and in the nature of a lottery, and 
tontine insurance was not a lottery. 


In a case involving the liquidation of a 
national bank”™ the court, in considering 
the rights 6f depositors, shareholders and 
the State of. Pennsylvania, under its escheat 
statute, to the rights in certain unclaimed 
funds, and in construing 12 USCA Section 
194, applicable to the distribution of assets 
of a national bank, held that the contract 
of deposit created when one deposits money 
in a national bank gives a depositor a “ton- 
tine” right to receive his ratable proportion 
of any unclaimed deposits in case of in- 
solvency and liquidation of the bank. 


In another situation ® the court held that 
where one who entered into a contract pur- 
porting to be for the purchase and sale of a 
diamond issued by what is commonly called 
a “tontine company,” such purchaser is not 
a “stockholder” in such company for the 
purpose of bringing receivership proceed- 
ings because of mismanagement of its af- 
fairs by its officers. In this case the contract 
was a tontine contract which gave the 
contracting party an interest in the default- 
ing appropriations caused by participants of 
his group failing to make installment pay- 
ments. 


Does “tontine” or “tontine period” of it- 
self carry a bad connotation such as “theft,” 
“lottery” or some such? What, if anything, 
carried the aura of stigmatization to this 
word? 


All writers” state that it was the Arm- 
strong Committee investigation which re- 
sulted in the nonforfeiture statutes and also 
in the voluntary action of the insurance 
companies including nonforfeiture provi- 
sions in their policies even where there 
was no such nonforfeiture statute in exist- 
ence. Did this cause the elimination of the 
tontine type of policy? If it did, what is the 
necessity for action by the interested par- 
ties? If it did not, what should be done 
about it? Should anything be done about 
it, and, if so, why? 


What the Armstrong Committee investi- 
gation did accomplish was the provision 


1” Mann v. German-American Investment Com- 
pany, cited at footnote 3. 

*° See Vance on Insurance, cited at footnote 2, 
at Ch. 1, and Carnahan, cited at footnote 2, 
as a sample of these authorities. 
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for a nonforfeiture clause in the policy of 
life insurance.” This, however, did not 
provide against the evils complained of. 
Even after that was accomplished, along 
came the Guertin Law, which helped clari- 
fy the calculation of nonforfeiture benefits 
and the elective options for assureds. 


After carefully reading all of these articles 
referring to the development of the non- 
forfeiture provisions, including the Armstrong 
Committee reports and recommendations 
and the Guertin Committees’ reports and 
recommendations, and the legislative recom- 
mendations of the National Association of 
Insurance Commissioners,” one cannot es- 
cape the conclusion that tontine policies 
or the tontine-period type of policy, per se, 
and of themselves were not inherently bad 
or unfair, but that the manipulation of the 
officials in control was the bad part of the 
situation. 


A quick look at some of the cases that 
resulted in litigation over tontine-type poli- 
cies or those which contained tontine-period 
provisions will indicate that the courts, 
themselves, did not criticize the contract 
provisions, but decided the rights of the 
parties thereunder, remembering that all 
of these cases were decided after the Arm- 
strong Committee report of 1905 and after 
the New York nonforfeiture legislation was 
passed in 1906. None of these cases holds 
that such policy contract is against public 
policy, but they proceed to decide the rights 
of the assured, beneficiary or company 
under the provisions of said policy. 


The rights of the holders of life insurance 
policies which contained tontine features 
are measured by contract of each policy- 
holder with the insurer.” In one case, the 
tontine policy provided that the tontine 
period expired on November 16 and called 
for payment of the death benefit if assured 
died before such date. Assured, however, 
on October 27, had elected to receive the 
cash surrender value of the policy, and by 


the terms of the contract it would have been 
payable on the tontine date. Assured died 
on November 16 at 4 a. m. Held: His 
beneficiary was entitled to the cash sur- 
render value elected to be received by the 
assured, but not the death benefit.” 


A policyholder is a creditor and the in- 
surer is debtor under a life contract which 
contains tontine dividend period stipula- 
tions.” The insurance company is not a 
trustee of the accumulated profits; there is 
no fiduciary relationship between the parties.” 


The assured may maintain an action of 
account against the company to establish 
the amount due him, or to ascertain if the 
amount declared as due him under the 
tontine period has been properly arrived 
at.” The courts seem to have taken care 
of the accounting question relative to both 
the tontine period and the so-called accumu- 
lation of surplus type policies. 


In one case™ the court held that the as- 
certainment of surplus of a tontine policy 
involves the number, dates and amounts of 
policies issued, the number terminated or 
the amount paid on account of such termina- 
tions, the premiums, and other like items, 
and the equitable apportionment of the 
surplus among the continuing policies. 
However, in another case” it was held that 
under a tontine policy the failure of the 
company to place all dividends accruing 
upon a policy into a reserve fund in accord- 
ance with the terms of the policy did not 
excuse the nonperformance by the assured 
of his contract. An action by such assured 
for an accounting by the company cannot 
be maintained, on the ground that it failed 
to keep and invest the fund accruing from 
the dividends separate from other funds of 
the company. 


One case™ laid down what is meant by 
the “equitable apportionment” of the sur- 
plus. It considered the distribution of 
surplus according to “classes” and indicated 
that an equitable and fair classification must 





21 See Vance on Insurance, cited at footnote 2, 
at Sec. 99, p. 607. See Carnahan, Conflict of 
Laws and Life Insurance Contracts, cited at 
footnote 2, at Secs. 113-117. See Thomas A. 
Smith, ‘Statutory Regulation of Terms and 
Conditions of Life Insurance Contracts,’’ in 1953 
proceedings of the Section of Insurance Law, 
American Bar Association, p. 117. 

2 The references to these reports can be 
found in the authorities cited at footnote 21. 

23 Eberhard v. Northwestern Mutual Life In- 
surance Company, 241 F. 353 (CCA-6, 1917). 

24 New York Life Insurance Company v. Reese, 
201 Ala. 673, 79 So. 245 (1918). 

*% Timlin v. Equitable Life Assurance Society 
of America, 141 Wis. 276, 124 N. W. 253 (1910). 
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2s Hquitable Life Assurance Society of Amer- 
ica v. Weil, 103 Miss. 186, 60 So. 133 (1912). 

2 Peters v. Equitable Life Assurance Society 
of the United States, 200 Mass. 579, 86 N. E. 885; 
Massachusetts had a nonforfeiture statute in 
1861, Massachusetts Laws 1861, Ch. 186; Breard 
v. New York Life Insurance Company, 138 La. 
744, 70 So. 799 (1909). 

23 Cahan v. Northwestern Mutual Life Insur- 
ance Company, 208 Ill. App. 317 (1917). 

27 Bogardus v. New York Life Insurance Com- 
pany, 101 N. Y. 328, 4.N. E. 522. 

30 Miller v. New York Life Insurance Com- 
pany, 179 Ky. 246, 200 S. W. 482 (1918). 
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The courts seem to have very nicely 
taken care of the relative rights 
between the parties to tontine or 
tontine-type life insurance contracts, 


Professor Kuvin states. 
e 


include in one class all policies issued upon 
the same plan, so that participation in 
profits may be uniform to all the members 
of that single branch of the mutual enter- 
prise. It further held that any additional 
classification or subdivision among such 
holders of uniform policies, depending only 
upon the accidents of age and date of issue, 
should not be made and must not be made 
when such a division is into such small 
units as will necessarily result in inequities 
among members holding the same kind of 
policies. Thus, it appears that groupings 
or classes of policyholders should be on the 
basis of sufficient numbers to assure an 
equitable distribution of surplus. Such 
groupings should be first as to types of 
policies—namely, ordinary, endowment, term- 
payment—and not further divided into 
classes based on age or date of issue, unless 
there are sufficient in each of such latter 
groupings as to result in assurance of 
equitable accumulation of the surplus. 

In another case™ the court approved the 
“contribution method” of award of divi- 
dends. In this situation there existed a 
policy of the tontine type on the accumu- 
lated surplus plan, under the terms of which 
contract the surplus derived from lapsed and 
forfeited policies, on the completion of their 
respective accumulated surplus periods, was 
to be apportioned equitably only among 
such policies as would complete the periods. 
The company apportioned the surplus de- 
rived from lapsed and forfeited policies by 
the method pursued by the actuary in allot- 
ing among the policyholders the dividend 
award of the trustees under the contribution 
method. Each one received his share based 
proportionately upon his contribution to the 
entire surplus. 

Policyholders are entitled to an account- 
ing from the insurance company at the end 
of the tontine period if the allegation is that 


the company has not equitably apportioned 
the surplus among the policies entitled to 
share in such fund.” 


In the Winn case™ the court set forth its 
conception of the factors involved in the 
accounting of such accumulated surplus 
funds and ordered that the company (1) 
make a complete accounting of all its trans- 
actions relative to this policy; (2) show all 
premiums collected from the class to which 
the policy belonged; (3) show all deaths 
in said class; (4) show the expenses and 
losses of its business apportionable to this 
class; (5) show the number in said class 
and the amounts received from each; (6) 
show the interest earnings, if any, on the 
sums or funds belonging to this class that 
it invested; and (7) show the funds of this 
class contributed to the general surplus 
assets of the company. 


The court said: “A tontine contract of 
insurance is more than a policy of life in- 
surance. In addition, it is an agreement on 
the part of the insurer to hold all the 
premiums collected on the policies forming 
that class for the specified period, which is 
called the tontine period or period of dis- 
tribution, and, after paying death losses, 
expenses, and other losses out of the fund 
so accumulated, to divide the remainder 
among those who are alive at the end of the 
tontine period, and who have maintained 
their policies in force. The premiums in- 
clude a sum which at interest at 4% per 
cent. compounded will at the end of the 
expiration of the expectancy of the life of 
the insured pay to his estate the principal 
sum insured, which is called the reserve of 
the policy. That is always provided for and 
always collected in each life insurance 
premium. In addition, another sum is in- 
cluded in the premium, called the ‘mortuary 
fund’, which pays the death losses of that 
per cent. who die before the expiration of 
their life expectancies. Their aggregate is 
the flat or level cost of insurance. Then 
there is added a sum to cover costs of 
conducting the business, and for such losses 
as may occur from other causes than death 
of policy holders. This ‘loading’ of the 
premium is more or less arbitrary. All 
excess above costs, expenses, losses, death 
claims, and the reserve constitute what is 
known as the ‘surplus’, which may also 





3% Grange v. Penn Mutual Life Insurance Com- 
pany, 235 Pa. 320, 84 Atl. 392 (1912). 

% Fuller v. Metropolitan Life Insurance Com- 
pany, 37 F. 163; Townsend v. Equitable Life 
Assurance Society, 263 Ill. 432, 105 N. E. 324; 
Equitable Life Assurance Society of the United 
States v. 


Winn, cited at footnote 16; Pierce v. 








Miami Insurance Conference 


Equitable Life Assurance Society of the United 
States, 145 Mass. 56, 12 N. E. 858; Peters v. 
Fiquitable Life Assurance Society of the United 
States, cited at footnote 27; Uhlman v. New 
York Life Insurance Company, 109 N. Y. 421, 
17 N. E. 363. 

33 Cited at footnote 16. 
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include sums realized from interest re- 
ceived upon the reserves at a greater rate 
than that upon which it was calculated, as 
well as from the death rate in a given year 
being less than the experience justified as 
certainly expected. At any rate, this sur- 
plus is regarded as belonging equitably to 
those policy holders who contribute it. In 
tontine insurance all who contribute agree 
that, instead of apportioning it among them 
all, it may be apportioned among those 
who outlive the period of distribution. The 
insurer undertakes to handle the fund for 
the parties. Its pay is in the costs and ex- 
penses which it charges as toll. The bal- 
ance not only belongs equitably to those 
contributing to it, according to the terms 
of their contracts, but the insurance com- 
pany agrees to so apportion it among them.” 


There is the matter of advertising, illus- 
trations, estimates and other sales promotion 
devices. As a general rule, an adver- 
tisement, illustration, pamphlet, or the like, 
issued for the purpose of soliciting insurance, 
does not constitute a part of the contract 
of insurance where the same is not attached 
to the policy or incorporated therein by 
reference. Statements as to accumulations, 
dividends, surplus, earnings, etc., that are 
not attached to or incorporated by identifi- 
able reference in the policy are generally 
held to be mere illustrations or estimates 
which are not binding on the insurer ™ (for 
example, a statement in an insurance agent’s 
letter, when delivered with a policy which 
is tontine in character, which states that the 
value of the respective options at the ter- 
mination of the accumulation period, is, as 
far as the estimate of the surplus is con- 
cerned, a mere estimate and not binding 
on the company, where the policy itself 
guarantees a cash value at the end of the 
accumulation period and provides that no 
agent has power to bind the company by 
any promise, representation or information ™). 


However, where the insurer’s general 
agent, who solicited the policy, presented 
and delivered to the insured a pamphlet is- 
sued by the company, with the names of its 








officers and executive committee indorsed 
thereon, setting forth the benefits of a 
policy that would always be of value for 
surrender when the assured was not able 
to pay the premiums, and stating that after 
a certain number of premiums had been 
paid the policy might be disposed of to 
the company for its equitable value, either 
in cash or in a paid-up policy, it was held 
that the exhibition of the pamphlet and the 
agent’s representation that it formed a part 
of the contract made it a part of the 
agreement.” 


As in all other insurance contract matters, 
the courts seem to have very nicely taken 
care of the relative 
parties to tontine or tontine-type life in- 
surance contracts. Nevertheless, there will 
never cease to be a hue and cry for “there 
ought to be a law against ....” The pro- 
verbial fat is in the fire on the tontine- 
insurance type of life contract.” 


rights between the 


” 


Neither space nor time will permit an 
examination of the statutes of each state to 
determine which states, if any, fully and 
completely outlaw and declare illegal, ton- 
tine or tontine-type life insurance contracts 
or provisions thereof. 


However, the general regulatory picture 
is that almost every state has a nonfor- 
feiture type of statute *® with variations as to 
the option privileges of the defaulting as- 
sured so that there is, at least, no forfeiture 
of the insurance coverage or the “surplus” 
attributable to that particular policy. There 
cannot be a tontine policy, since the element 
of forfeiture is eliminated. This leaves the 
matter of the “tontine” or “semitontine” or 
the “deferred dividend” or “accumulated 
surplus” types of policies. 


It is reported that 12 states have statutes 
specifically outlawing tontine policies.” These 
statutory provisions are not uniformly 
worded and not in language per se which 
provides this effect; it is wise to refer to 
each particular statute and arrive at an 
independent conclusion from each statute 
respectively. 





34 Tuellen v. New York Life Insurance Com- 
pany, 201 Mich. 512, 167 N. W. 950; Fowler v. 
Metropolitan Life Insurance Company, 116 N. Y. 
389, 22 N. E. 576, 5 L. R. A. 805. See Annota- 
tions: 22 A. L. R. 1284, 1918F L. R. A. 343, 
1918E Ann. Cas. 891. 

% TLuellen v. New York Life Insurance Com- 
pany, cited at footnote 34. 

% Southern Mutual Life Insurance Company 
v. Montague, 84 Ky. 653, 2S. W. 443. 

87 See footnote 1. 

38 See footnote 21. 
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%® As of December, 1953, except Arizona. Ala- 
bama: Sec. 3, Tit. 28, Code 1940; Arizona: Sec. 
61-2430, Code Supp. 1954; Florida: Sec. 635.23, 
R. S. 1949; Idaho: Just enacted into law (March 
1, 1955); Kentucky: Sec. 304-825, R. S. 1946, 
added Ch. 21, Laws 1950; Louisiana: Sec. 178, 
Tit. 22, R. S. 1950; Mississippi: Sec. 5642, Code 
1942; New Mexico: Sec. 60-603, Stat. Ann. 1941; 
Oklahoma: Sec. 224, Tit. 36, Stat. 1941; 
South Carolina: Sec. 37-150; Washington: Sec. 
48.23.340, R. C.; Wyoming: Sec. 52-511, G. S. 
Ann. 1945, Am'd Act 44, Laws 1953. 
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the home of the Armstrong Committee anc 
the results that flowed therefrom, is n 

among the states set forth in the list. How 

ever, the other states have chosen to meet 
each case as it arises. It must be remem’ 
bered that the Insurance Commissioner of 
each state, either by specific legislation or 
by general authority legislation, is given the 
power to examine, approve or disapprove 
policy provisions. Under this power, the 
have, in many additional 
states, resorted to the already existing laws 
to prevent pure “tontine” insurance con- 
tracts from being created in their respective 
states. They have prevented obnoxious, in- 
equitable forms of policies and provisions 
in policies from being used and purveyed in 
their jurisdictions. 


commissioners 


Among the statutes already on the stat- 
ute books and resorted to for this “polic- 
ing” of the welfare of the insuring public 
are the following: 


(1) antidiscrimination statutes, by which 
no company can discriminate between in- 
sured persons of the same class; 

(2) those which prohibit offering of pres- 
ent inducements which are not contained 
within the policy; 

(3) those which contain prohibitions 
against predicting future speculative dividends ; 

(4) antigambling statutes; 

(5) those which compel annual ascertain- 
ment and distribution of dividends, surplus, 
etc.; 

(6) antiforfeiture laws; 

(7) those which require insurance policies 
to state distinctly the amount of benefits; 

(8) those which specify and describe the 
types of dividends and profits allowed; 


(9) those which prohibit dividing policy- 
holders into classes for the sole purpose of 
special dividends. 





” Suggested Antitontine Bill: No life insurance 
company shall hereafter deliver in this state, 
as a part of or in combination with any insur- 
ance, endowment or annuity contract, any 
agreement or plan, additional to the rights, 
dividends, and benefits arising out of any such 
insurance, endowment, or annuity contract, 
which provides for the accumulation of profits 
over a period of years and for payment of all 
or any part of such accumulated profits orily 
to members or policyholders of a designated 
group or class who continue as members or 
policyholders until the end of a specified period 
of years. Nor shall any such company deliver 
in this state any individual life insurance policy 
which provides that on the death of anyone 
not specifically named therein, the owner or 
beneficiary of the policy shall receive the pay- 





Miami Insurance Conference 


It is singular that the State of New York,; 





All of the above are in addition to statu- 
tory provisions which allow and permit the 
Insurance Commissioner to approve or re- 
ject any policy or any provision in any poli- 
cy that shall be inequitable, inadequate or 
excessive. Also, many states carry minimum 
policy requirement provisions. 


\ proposed type of antitontine bill for 
passage by the legislatures of the various 
states has been submitted.” Are the pro- 
visions of this proposed statute sufficiently 
covered by the existing laws in each state? 
Have the courts of the various states taken 
care of the situations attempted to be legis- 
lated on by this proposed statute?” 


The legislature of the State of Utah in- 
troduced Joint House Resolution 20, on 
February 9, 1955, which would urge the United 
States Congress to establish a committee 
to investigate the conditions and practices 
of the insurance industry to determine 
whether the insurance contracts relating to 
cash values, premiums and dividends are in 
the public interest, whether the surplus of 
such companies should be taxed and 
whether a federal insurance commission 
should be established to regulate practices 
and contracts of insurance companies en- 
gaged in interstate business; to regulate 
investments; to foster free and open com- 
petition among companies; and to encourage 
organization and protection of the small 
insurance companies and businesses. 


Are we forgetting the basic concept of 
insurance as a risk-distribution device, vol- 
untarily assumed by those persons called 
the insurers and heading toward a state 
controlled RISK-SHIFTING device? Let 
us stop and consider. Are all of these 
moves motivated by desire for a Utopian 
system or are human motivations the im- 
pelling force for such assaults not only on 
the life insurance system but also upon all 


forms of insurance? * [The End] 


ment or granting of anything of value. (No- 
vember 17, 1954.) 

Submitted by the National Association of Life 
Underwriters to the National Association of 
Insurance Commissioners at its November, 1954 
meeting in New York City. See, also, foot- 
note 1. 

#1 See case cited at footnote 16. 

* Reference is to the Federal Trade Commis- 
sion suits pertaining to the health and accident 
insurance, the credit life, health and accident 
insurance attacks, the automobile liability in- 
surance legislation flooding the various state 
legislatures this year, the attempt to create a 
federal health and accident reinsurance fund, 
and all the other assaults against the insurance 
industry in all of its phases. 
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WHAT THE LEGISLATORS ARE DOING ae - - 


The provisions relating to survival of 
actions have been revised. Actions for 
slander and libel and for the recovery of 
real estate still do not survive, but provision 
is now made for the survival of tort ‘actions 
based upon personal injury, with the dam- 
ages recoverable limited to loss of earnings 
and expenses sustained prior to death, and 
not including damages for pain, suffering or 
disfigurement, or prospective profits or earn- 
ings after death. Laws 1955, H. B. 170, 
approved and effective April 15, 1955. 


Georgia . . . Every owner of a motor 
vehicle which is operated upon the public 
highways, roads or streets of the state is 
liable for the death or injuries to persons 
or property resulting from the negligent 
operation of the vehicle if it was used in 
the prosecution of his business or for his 
benefit. Act 242, Acts 1955, S. B. 103, 
approved and effective March 4, 1955. 


Massachusetts Actions of tort for 
bodily injuries or death may be com- 
menced within two years after the cause 
of action accrues if the person against 
whom the action is to be brought or the 
insurer has been notified in writing by 
registered mail of the claim within one 
year after the cause of action accrues. 
Formerly, a one-year period was set for 
the bringing of the action. Chapter 235, 
Laws 1955, S. B. 633, approved April 1, 


1955, effective January 1, 1956. 


Nevada . .. Provision has been made 
for a method of substituted service upon 
unauthorized insurers. Insurers who are 
doing business in the state, as defined in 
the law, are deemed to have appointed the 
Insurance Commissioner to be their attorney 
upon whom may be served all lawful proc- 
ess in any action arising out of an insurance 
contract, brought by or on behalf of an 
insured or beneficiary. Laws 1955, S. B. 
9, approved and effective March 26, 1955. 

An act has been passed which secures 
liens to hospitals upon sums awarded to 
injured persons or their personal repre- 
sentatives and upon sums payable under 
indemnity contracts. Laws 1955, S. 195, 
approved and effective March 29, 19 


> 
a. 
J. 


I 
5 


The act which provided for the service of 
process upon nonresidents in actions against 
them arising out of any accident involving 
a motor vehicle operated upon the public 
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Continued from page 294 | 
highways of the state has been repealed. 
Laws 1955, A. B. 363, approved and effective 
March 22, 1955. 

The operation of a motor vehicle over 
the public roads, streets or highways in the 
state by any person, either as principal, 
master, agent or servant, is deemed an 
appointment by this operator, on behalf of 
himself and his principal or master, of the 
chairman of the public service commission 
to be his agent for service of process. 
Formerly, only the operator of the vehicle 
was deemed, by the statute, to have con- 
sented to this agency for service of process. 
Laws 1955, A. B. 450, approved and effec- 
tive March 26, 1955. 


North Carolina . . . Certified copies of 
records of the Department of Motor Ve- 
hicles are now admissible in court. Laws 
1955, S. B. 208, ratified and effective April 

5. 


7, 195 

Tennessee . . . A person who is sued 
in a court of law on any causes of action 
cognizable there may file a cross-action 
against another person, not a party to the 
suit, if he deems that this other person is 
primarily liable to the plaintiff. The pro- 
cedure is the same as though the cross- 


action had been filed against the original 


plaintiff, but the filing of the cross-action 
cannot operate to delay the right of the 
original plaintiff to proceed against the 
original defendant when the cause of action 
is at issue as to him. Chapter 145, Public 
Acts 1955, S. B. 84, approved and effective 
March 10, 1955. 


Life Insurance 


North Carolina Life 
contracts may not contain any agreements 
additional to the rights, dividends and 
benefits arising out of this insurance, which 
provide for the accumulation of profits 
over a period of years and for payment 
of all or any part of these profits only 
to members of policyholders of a desig- 
nated group or class who continue as 
members or policyholders until the end 
of a specified period of years. They may 
not provide that on the death of anyone 
not specifically named therein, the owner 
or beneficiary of the policy will receive 
the payment or granting of anything of value. 
Laws 1955, H. B. 562, approved and effec- 
tive April 7, 1955. 


insurance 


IL J— May, 1955 





i. EC 
Iw 
and m 
make 
treasu 
surety 
insura 
asked 
insural 
with t 
ties u1 
Code 
ties w 
make < 
to writ 
men’s 
pany i 
and al 
insural 
The 
56-311 
“Bef 
shall v 
be req 
with tl 
provid 
of suc 
public 
whene 
already 
law fo 
shall 1 
tional 
He 
been c 
posit { 
bond ¢ 
v. Soui 
Sect 
the At 
that: | 


Attorn 


re ae insurance company 
J which is writing fice and allied lines 
and miscellaneous casualty insurance must 
make additional deposits with the state 
treasurer before it can write fidelity and 
surety bonds and workmen’s compensation 
insuranc2.—The Insurance Commissioner 
asked the Attorney General whether an 
insurance company which has on deposit 
with the state treasurer $100,000 in securi- 
ties under Section 56-326 of the Insurance 
Code and an additional $100,000 in securi- 
ties under Section 56-317, is required to 
make additional deposits in order to be able 
to write fidelity and surety bonds and work- 
men’s compensation insurance. The com- 
pany is presently engaged in writing fire 
and allied lines and miscellaneous casualty 
insurance. 
The Attorney General quoted 

56-311 of the code, which provides: 


Section 


“Before any surety or bonding company 
shall write any bonds in this State, it shall 
be required to deposit the sum of $25,000 
with the State Treasurer, conditioned as is 
provided by law for the deposits required 


of such companies in writing bonds of 
public officials of this State: Provided, that 
whenever any such company shall have 
already deposited $25,000 as provided by 
law for writing bonds of public officials it 
shall not be required to deposit an addi- 
tional sum.” 

He stated that the above has 
been construed as requiring a special de- 
posit for the benefit of the obligee in a 
bond executed by the company (see Eads 
v. Southern Surety Company, 178 Ga. 348). 


section 


Section 114-606 was also referred to by 
the Attorney General. It provides, in part, 
that: “Every insurance company doing a 


Attorneys Generai 


workmen’s compensation business in this 
State shall furnish a bond payable to the 
State in the sum of $50,000 with some 
surety company authorized to transact busi- 
tess in this State as surety, in such form as 
may be approved by the Insurance Com- 
missioner, conditioned for the payment of 
compensation losses on policies issued by 
such insurance company upon risks located 
in this State. Suit may be brought upon 
said bond by the Department of Industrial 
Relations, for the use and benefit of any 
party or parties at interest. The annual 
license of such company shall not be issued 
or renewed until it has filed with the Insur- 
ance Commissioner of this State a bond as 
aforesaid. In lieu of such bond a deposit 
of the same amount may be made with the 
Treasurer of the State in the form of other 
security satisfactory to the Insurance Com- 
missioner.” 

The deposit required under 56-317 of 
domestic life and accident companies is for 
the security of life and accident policy- 
holders, he noted, while the deposit required 
by 56-326 is for the purpose of enabling a 
domestic company to qualify to do busi- 
ness in other states which may require a 
larger deposit than is required in Georgia, 
and is a general deposit held for the pro- 
tection of all policyholders. 

The conclusion of the Attorney General: 

The insurance company in question is 
required to deposit $25,000 with the state 
treasurer under Section 56-311 of the code 
before it can be licensed to write surety 
bonds, and is required to make an additional 
deposit of $50,000 under Section 114-606 be- 
fore it can be licensed to. write workmen’s 
compensation insurance.— Opinion of the 
Georgia Attorney General, March 30, 1955. 
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\ | ICHIGAN—An unlicensed person can- 
1 not participate in commissions received 
by a licensed insurance agent.—The State 
Treasurer of Michigan asked whether it is 
legal for an association of insurance agents 
to participate in commissions received by 


agents on state business—their 
percentage to be used in an educational 
program. The Attorney General .referred 
to Section Part Two, Chapter III of 
the Michigan Insurance Code, which pro- 
vides in part: 


insurance 


5S” .6f 


“Nor shall it be lawful for any such agent 
reward or remunerate any 
person, partnership or corporation, other 
than an agent or here- 
under, for procuring or inducing business in 
this state, furnishing leads or prospects, or 
in similar manner acting indirectly in this 
state as an agent or solicitor without a 
license. Nor shall it be lawful for any in- 
surer to appoint or employ any general, 
district, state or special agent, or resident 
or non-resident agent, or directly or indi- 
rectly to authorize any person to transact 
any insurance business or in any manner to 
receive the benefit of any business done or 


or solicitor to 


solicitcr licensed 


services rendered by any such agent or per- 
son within this state in any other manner 
than as herein provided i 

He concluded that it would not be legal 
for the association of insurance agents to 
participate in commissions.—Opinion of the 
Michigan Attorney General, May 2, 1955. 


7ASHINGTON—An insurance policy 

from an unauthorized insurer meeting 
the conditions and provisions of Chapter 
48.15 (Revised Code of Washington) as 
surplus line coverage constitutes compliance 
with the reauirements of Section 81.80.190, 
which deals with granting permits to motor 
freight carriers—The Commissioner of the 
Washington Public Service Commission 
asked the Attorney General if an insurance 
policy from an unauthorized insurer meet- 


A REPORT TO THE READER- 


(2) If an attempt is made to change the 
form of transactions, we believe consent to 
using Section 452 could be withheld by the 
Secretary or his delegates. 

(3) The judicial trend is towards preser- 
vation of the accounting theory evidenced 
by Section 452. 
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ing the conditions and provisions of Chap- 
ter 48.15 (Revised Code of Washington) 
as surplus line coverage would constitute 
compliance with the requirements of Sec- 
tion 81.80.1990. Section 81.80.190 provides in 
part: “The commission shall in granting 
permits to ‘common carriers’ and ‘contract 
carriers’ require such carriers to either pro- 
cure and file liability and property damage 
insurance from a company licensed to write 
such insurance in the state, or deposit se- 
curity, for such limits of liability and upon 
such terms and conditions as the com- 
mission shall determine to be 
for the reasonable protection of the public 
against damage and injury for which such 
carrier may be liable ,by reason of the 
operation of any motor vehicle.” Section 
48.15.040 states that if certain insurance 
coverages cannot be procured from author- 
ized insurers, these coverages, hereinafter 
described as “surplus lines,” may be pro- 
cured from unauthorized insurers subject to 
certain listed conditions. Section 48.15.060 
declares: “Insurance contracts procured as 
surplus line from unauthorized 
insurers in accordance with this chapter 
shall be fully valid and enforceable as to 
all parties, and shall be given recognition in 


necessary 


coverage 


all matters and respects to the same effect as | 


like contracts issued by authorized insurers.” 
(Italics supplied.) 


The Attorney General concluded from 
the above provisions that if the Insurance 
Commissioner has authorized surplus line 
upon a showing of compliance 
provisions of Section 48.15.040, 
and appropriate compliance is 
furnished the commission, an insurance 
contract approved as surplus line coverage 
must be given recognition in all matters as 


coverage 
with the 
proc f of 


like contracts issued by authorized insurers, 
and thus these contracts would meet the 
requirements of Section 81.80.190 of the 
public service laws.—Opinion of the Wash- 
ington Attorney General, March 18, 1955. 


Continued from page 292 | 


(4) The revenue loss in 1954, as respects 
this Association, would not be significant 
and there would be recoupment since there 
is no doubt that all prepaid income would 
ultimately be included in gross income 
(within three or five years.) 
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New York Ruling Permits 
Life Policy Rate Differentials 


It is permissible for life insurance 
panies to adopt premium rates which, 
in a policy plan and issue age, vary by 
amount of insurance, ruled the New York 
Insurance Department in an opinion dated 
April 20, 1955. 

The insurance company, 
whether such a premium differential plan 
would be permissible under New York in- 
surance law, stated that the arrangement of 
the premium differential would be extended 
to the company’s entire line of life and en- 
dowment policies rather than to a limited 
number of these forms. The premium scales 
for all these policies within a policy plan 
and issue age would be based on the amounts 
of insurance, namely: (1) under $5,000, (2) 
$5,000 or more and under $12,500, and (3) 
$12,500 or more. Present special forms with 
minimum amount requirements would be 
discontinued. 


com- 
with- 


which asked 


In the Department’s ruling, Deputy Super- 
intendent and Counsel Raymond Harris 
stated as follows: 

“Section 209 of the New York Insurance 
Law prohibits any authorized life insurance 
company from making or permitting any 
unfair discrimination between individuals of 
the same class and of equal expectation of 
life, in the amount or payment of premiums, 
or rates charged by it for policies of life 
insurance, or in the dividends or other 
benefits payable thereon, or in any of the 
terms and conditions thereof. 

“Obviously, the insurer in its underwriting 
and determination of premium rates must 
group or classify policies so that broad in- 
surance averages may be applied. Provided 
the classifications are reasonable, the manner 
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of grouping and the degree of refinement in 
¢lassification with 
the management of the insurer. 


such grouping or rests 

“The statute does not require that classes 
shall be limited to groups based on differ- 
ences in mortality only. On the contrary, 
the term ‘class’ is to be construed broadly 
to take account of all elements involving 
common characteristics of the class. How- 
ever, the statute imposes a responsibility on 
the insurer to justify any system of group- 
ings or rate classifications as well the 
results flowing therefrom as being reason- 
able, equitable and non-discriminatory. This 
means, in our opinion, that where premium 
rates vary according to the amount of in- 
surance, consideration must given not 
only to the average size of the policy but to 
any greater or lesser costs attributable to 
other factors. 


as 


be 


“Therefore, subject to the insurer’s re- 
sponsibility referred to above, it is our 
opinion that it is permissible under the 
statute for your company to adopt premium 
rates which, within a policy plan and issue 
As to 
non-forfeiture values and dividends, they 


age, vary by amount of insurance. 


should conform with principles of equity.” 

Thus, in conclusion, the ruling held that 
life insurance companies are permitted to 
vary premium rates for life and endowment 
policies by amount of insurance, provided 
they can justify the differentials. They must, 
in establishing these differentials, take into 
account all 
characteristics of the class. 


elements involving common 

This ruling enables life insurance companies 
to extend the principle of premium differentials 
to all policies. Heretofore, these companies 
have applied the principle only to so-called 
special policies. 
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For Trial 


Trial Tactics and Methods. Robert E. Kee- 
ton. Prentice-Hall, Inc., 70 Fifth Avenue, 
New York, New York. 1954. 438 pages. 

This book is designed to serve three dis- 
tinct but closely related functions: 

(1) as a casebook or text for practice 
court, (2) as a casebook or text for a 
seminar or class in trial tactics and methods 
and (3) as a reference source for the lawyer 
concerned with planning his trial methods 
for a particular case. 

Robert E. Keeton is associate professor 
of law at Southern Methodist University. 


An Appreciated Book 


Depreciation. Eugene L. Grant and Paul 
T. Norton, Jr. The Ronald Press Company, 
15 East 26th Street, New York 10, New York. 
Revised printing, 1955. 504 pages. $7.50. 


Since the enactment of the 1954 Revenue 
Code, more articles, booklets and charts 
regarding the new depreciation provisions 
have come into existence than comparable 
literature on other tax-break sections. But 
here is a book, long known as a compre- 
hensive reference volume on the subject of 
depreciation, which has been revised to 
reflect tax law changes. It stands as the 
most comprehensive, up-to-date treatise on 
the subject. 

Unfortunately, it seems necessary to re- 
mind some that depreciation is not just a 
tax gimmick and that a high standard of 
living depends on technological progress. 
Obstacles to technological progress are 
obstacles to the improvements in the stand- 
ard of living. Depreciation is a necessary 
means by which, ultimately, the consumer 
shares and benefits in such progress, for it 
is by the means of accumulating deprecia- 
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tion reserves that new’methods and new 
machines are made available to increase 
worker productivity and thus build a higher 
standard of living. High taxes and low 
depreciation rates are a bad combination 
which, in the long run, exert strong pres- 
sures in the direction of technological stag- 
nation. Whenever allowable lives are so 
long that it is likely they will include some 
loss years, there is a possibility that a part 
of the investment will never be allowed 
as a tax deduction. This combination has 
a particular impact upon a business expect- 
ing unstable earnings. 


The authors’ recommendations on the 
accounting and income tax treatment of 
depreciation may be stated briefly as follows: 


Prior to 1934 the common practice in 
competitive industry in the United States 
was to write off the cost of fixed assets 
considerably more rapidly than would be 
possible with the straight-line method based 
on the best evidence of full service life 
(that is, according to the straight-line group 
principle). Under the influence of the 
change in income tax treatment of deprecia- 
tion that took place in 1934, there has been 
a gradual trend toward the use of the 
straight-line group principle in competitive 
industry. For reasons developed throughout 
this book and summarized in Chapters 17 
and 18, the authors believe that the public 
interest requires the abandonment of the 
straight-line method based on the best evi- 
dence of full service life as a standard of 
reasonableness of depreciation rates, and the 
substitution of one or more other standards 
allowing a more rapid write-off in the early 
years. This is a sound recommendation 
entirely apart from income tax considera- 
tions. However, the practical certainty of 
continued high income tax rates for many 
years into the future makes it imperative 
that there be a liberalization of the income 
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tax treatment of depreciation in the United 
States. Otherwise, the continued combina- 
tion of high income tax rates and low 
allowable depreciation rates would exert a 
strong influence in the direction of tech- 
nological stagnation. 


As a practical matter of income tax 
administration, some other definite standard 
of reasonableness of depreciation rates must 
be substituted. The authors recommend that 
the consistent use of any of the three 
following methods be acceptable for income 
tax purposes, provided the method is also 
used in the taxpayer’s own books: 


(a) straight-line item method, with the 
entire cost, less salvage value, of assets 
written off in two thirds of the estimated 
average service life; 


(b) multiple straight-line method, with 
half of the cost, less salvage value, written 
off in the first quarter of the estimated 
service life and the remaining half in the 
final three quarters of the life; 


(c) declining-balance method, using a rate 
on declining balances equal to not more 
than 2.5 times the appropriate straight-line 
rate based on the estimated average service 
life. 


The authors believe that method (c) will 
be found preferable to methods (a) or (b) 
in most circumstances. 


Under each of these three methods, stand- 
ard rates for each class of assets should 
be available to all taxpayers. These rates 
should be based on average industry-wide 
experience as far as possible. No taxpayer 
should be penalized by the requirement of 
a lower depreciation rate than the standard, 
even though his assets have longer average 
lives than the life on which the standard 
was based. But taxpayers who can show 
mortality experience indicating shorter lives 
than the standard should be entitled to cor- 
respondingly higher rates. 


Unless the period of carry-over (carry- 
forward) of losses is extended to five years 
or more, the tax benefit rule should be 
applied to depreciation. 


For the time being it is recommended that 
the orthodox depreciation base of cost be 
continued for both accounting and income 
tax purposes. However, in the interests of 
conservation of enterprise capital, Section 
102 should be liberalized to give recognition 
to the overstatement of profits that results 
from the use of the cost base for deprecia- 
tion following a substantial rise in price 
levels. 


Books and Articles 


This book 
illustrations. 


is replete with charts and 


ARTICLES 


| Atticles of interest in other 


legal publications 


Life Insurance and Annuities . . . 
purpose of this article is to outline the basic 
principles now applicable to the taxation of 
insurance and annuities under the 1954 Code. 
The general rule of the old law concerning 
life insurance proceeds payable by reason of 
the death of the insured, and paid in a lump 
sum, is unchanged, Life insurance proceeds 
payable in installments by reason of the 
death of the insured are taxable under a 
new set of rules. 


The author, a Boston attorney, includes 
in his discussion the new “installment re- 
covery” rule (which replaces the “cost re- 
covery” rule), the new “life expectancy” 
rule and Section 1035’s establishment of a 
hierarchy of the three principal types of 
contracts.—Post, “The New Internal Reve- 
nue Code: Taxation of Life Insurance and 
Annuities,” American Bar Association Jour- 
nal, February, 1955. 


False Answers and Health Insurance 
. . «. There has been a great deal of liti- 
gation in recent years concerning represen- 
tations made by applicants for sickness, 
accident or hospital insurance. Certain 
phases of the problem have been trouble- 
some, and this article covers this particular 
area. In it are discussed representations 
by the applicant concerning his past and 
present condition of health, the determina- 
tion of the date of commencement of an 
illness, failure by the insured to reveal past 
history of medical treatment or consulta- 
tions with a physician, and the avoidance 
of controversy through the use of correct 
medical terminology in describing a disease 
or physical ailment in an application. 


Recent case law is emphasized and men- 
tion is made of the protection afforded 
insureds against misstatements found in an 
application being used in defense of their 
claim. This protection appears in the required 
Standard Provision Number 2 and in the 
new Uniform Provision Number 1 in the 
insurance contract. The author is a mem- 
ber of the Nebraska bar.—Fraizer, “The 
Applicant’s Misrepresentation Annotated,” 
Nebraska Law Review, November, 1954. 
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Furnishing of Blood by Hospital 
Does Not Constitute a Sale 


Furnishing of blood to a patient for a 
transfusion, charged for by a hospital, does 
not constitute a sale within the meaning of 
the New York sales act, and the patient has 
no cause of action for breach of implied 
warranties of fitness for purpose or of 
merchantable quality, said the New York 
Court of Appeals in a recent case. 


The plaintiff brought an action for dam- 
ages for personal injuries sustained when, 
while a patient at a hospital, she was given 
a transfusion of blood which contained 
hepatitis viruses that caused her to contract 
jaundice. The complaint contained no al- 
legations of negligence, but sought recovery 
solely upon the theory that the supplying 
of blood constituted a sale within the mean- 
ing of the sales act, and that as a conse- 
quence there attached the implied warranties 
of fitness for purpose and merchantable 
quality. 


The court ruled that the supplying of 
blood by the hospital did not constitute a 
sale, and thus the implied warranties did 
not attach. It said to hold that the supply- 
ing of blood was a sale would mean that the 
hospital, no matter how careful it was, or 
if the disease-producing: potential in the 
blood could not possibly be discovered, 
would be held responsible virtually as an 
insurer. When one enters a hospital, the 
court added, he does not go there to pur- 
chase bandages, medicine or blood, but to 
obtain a course of treatment which is de- 
signed to cure him. It concluded that the 
furnishing of blood was part of a course 
of treatment, and as such was not a sale. 
This holding by the court left untouched 
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the question of the hospital’s liability for 
negligence, if any. 


A dissenting opinion concurred with the 
lower courts’ rulings that we “may not hold 
as a matter of law that there was no sale 
without knowing any of the facts relating 
to the acquisition of the blood by the plain- 
tiff.” It said that the plaintiff should be 
allowed to establish her allegations by pre- 
senting her proofs.—Perlmutter v. Beth David 
Hospital; Blood Transfusion Association. 
New York Court of Appeals. December 
31, 1954. 4 NecLiceNnce Cases (2d) 465. 


Traffic Victim Compensation Plan 
Proposed by New Jersey Governor 


Creation of a new traffic victim com- 
pensation system similar to workmen’s com- 
pensation was proposed recently by Governor 
Meyner of New Jersey, at a meeting in 
Edison, New Jersey, of the Middlesex County 
Bar Association. 

The governor noted that many traffic 
victims had no local recourse at present and 
were unable to collect compensation, al- 
though the courts were flooded with this 
type of litigation. He added that many 
leaders of the legal profession have now 
come to the view that we must adopt a 
system similar to that of workmen’s com- 
pensation where there is no complex prob- 
lem of fault and where compensation is 
made according to a definite schedule of 
damages. 


May Sue for Premiums Before 
Final Retrospective Computation 


An insurer may file suit to recover pre- 
miums agreed to be made during the policy 
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PERSONS AND EVENTS 


The Law-Science Institute of the 
Schools of Law and Medicine, The Uni- 
Austin, 

nounced that its 1955 Summer Law-Science 
} Short Course on “Legal Medicine and 

Elements of Medicolegal Litigation” will 

be held July 18-23 at the Hotel Morrison 

in Chicago. 

The fifth annual convention of the 
National Association of Public Insurance 
Adjusters will be held June 26-29 at the 

| Concord Hotel, Kiamisha Lake, New 

York. New and insurance 

legislation in many states will be studied, 

and new problems in the field will be 
considered. 

The 


tion’s top management conference will 


versity of Texas, Texas, an- 


proposed 


American Manageme Associa- 
Amer M ment A ia 


year and at specified times thereafter before 
the final retrospective computation has been 
made, decided the United States District 
Court for the Northern District of Illinois 
when it denied a motion to dismiss which 
asserted that no cause of action had yet 
accrued, 


The insurer’s suit was based on six con- 


tracts of insurance, two of which were 


involved in the motion to dismiss. The two 
policies were gross receipts reporting form 
contracts which contained provisions for 
retrospective adjustments of premium after 
the close of the policy years on the basis 
They covered bodily 
property damage liability on 


motor vehicles owned by the insured and 


of loss experience. 
injury and 


used for its business of transporting prop- 
erty. Provision was made for monthly pay- 
ment of premiums based upon the gross 
Six to 
eight months after the expiration of the 


receipts of the insured’s business. 


policy year the first retrospective computa- 
tion is made using a formula which takes 
into consideration the claims which have 
been paid and the reserves which have 
been set up for pending claims. The monthly 
premiums paid during the policy year are 
applied against the premium developed by 
the computation. Subsequent adjustments 
are made approximately 18 and 30 months 
after the close of the policy year if there 
are any unsettled claims. One of the policies 
in question was canceled by the insurer 
during the policy year. The suit was filed 


The Coverage 


be held May 23-24 at the Hotel Roose- 
velt in New York. The theme of the 
conference will be planning for change— 
in markets, methods, population and 
personnel—over both the short and the 
long range. 

[he Bureau of Accident and Health 
Underwriters will hold an educational 
seminar on individual accident and health 
insurance on May 24-25 at the Biltmore 
Hotel in New York City. Insurance 
for persons in the older age brackets 
and greater extension of coverage to the 
rural population will be among the topics 
discussed. 

The Southeastern Fire Insurance Com- 
pany has been elected to membership in 
the Association of Casualty & Surety 
Companies. 


after the close of the policy years covered 
by the two policies, but before the final 
retrospective computation had been made 
on either of them. 


The insured filed a motion to dismiss the 
complaint on the ground that a cause of 
action had not yet accrued to the insurer 
on the two policies inasmuch as the final 
premium liability under the policies had not 
yet been determined. The insured pointed 
out that there would be additional premiums 
due from it if the insurer were required to 
pay out amounts in excess of the reserves 
set up on the various claims, and also that 
there would be return premiums due from 
the insurer if any of the claims were settled 
for less than the amounts of the reserves 
that had been set up. For these reasons, 
it was urged that the proper time had not 
yet arrived to bring suit on the contracts 
of insurance. 

The problem raised by the motion to 
dismiss is of importance to insurers, for 
if the motion’s contentions were sustained, 
insurers would be required to provide a 
service without a corresponding right to 
current payment of premium. 


The motion was denied by the court, but 
no memorandum opinion was filed. The 
case is now pending for further proceedings. 
—The Fidelity & Casualty Company of New 
York v. M. C. Slater, Inc. United States 
District Court for the Northern District of 
Illinois, Eastern Division. 
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Selected Decisions 


from All Jurisdictions 


NEGLIGENCE 

| Summaries of Selected Decisions 
| Recently Reported by CCH 
| NEGLIGENCE REPORTS _ | 


Sealed 


Sufficient Expert Evidence 
Necessary in Malpractice Suit 


In order to maintain an action for mal- 
practice against a physician or surgeon 
there must be sufficient expert evidence 
introduced to establish negligence. Maine. 


The plaintiff, a 19-year-old boy, sustained 
a transcervical fracture of the neck of the 
left femur (thigh bone). The defendant 
doctor performed surgery on the fracture, 
using the Smith-Peterson nail technique. 
The evidence indicates that a proper union 
of the fracture was brought about. Subse- 
quently the plaintiff returned to his employment 
which he continued without interruption for 
a little more than two years, during which 
time the doctor was not consulted or 
advised of any trouble that the plaintiff 
was experiencing as a result of the fracture. 
Actually, the plaintiff had been suffering 
with some pain in his left hip. When the 
plaintiff returned to the doctor, the Smith- 
Peterson nail was removed, and a cast was 
applied to his leg. X-rays taken at this 
time indicated early evidence of aseptic 
necrosis of the left femoral head. A mal- 
practice action was brought against the 
doctor. The counsel for plaintiff conceded 
that the surgery performed in the reduction 
of the fracture was proper, but maintained 
that the doctor was guilty of negligent 
postoperative care. The plaintiff presented 
as evidence the testimony of an ortho- 
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pedic surgeon and an osteopathic physician, 
and his own. The orthopedic surgeon testi- 
fied that he did not know of any breach 
of good practice committed by the doctor. 
A nonsuit was granted, and the plaintiff 
appealed. 

The supreme judicial court of the state 
affirmed the judgment of nonsuit. It stated 
that it is a recognized rule that expert 
evidence is essential to sustain an action 
for malpractice against a physician or sur- 
geon. An exception to the rule exists, the 
court noted, where the negligence and 
harmful results are sufficiently obvious as 
to lie within common knowledge. The tech- 
nical procedure involved ruled out any pos- 
sibility of the case falling within the exception, 
and thus only medical testimony had any 
probative force. The plaintiff's testimony, 
the court added, was only valuable as to 
any subjective symptoms that may have 
been present. Inasmuch as the plaintiff's 
own expert witness testified that he did not 
know of any breach of good practice com- 
mitted by the doctor, the court concluded 
that the plaintiff had not introduced suff- 
cient expert evidence to sustain the mal- 
practice action.—Cyr v. Giesen. Maine Su- 
preme Judicial Court. October 13, 1954. 
4 NEGLIGENCE Cases (2d) 289. 


Discharged Employee 
Was a Limited Invitee 


A fired employee was an invitee for the 
purpose of picking up his pay check and 
personal belongings but a trespasser while 
on other areas of his former employer’s 
premises. Texas Supreme Court. 


The plaintiff, who had asked for a raise, 
was fired by his employer, the defendant 
shipbuilding company. He was told that he 
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should come back and pick up his pay 
check. The facts showed that the plaintiff 
had some tools and clothes in a carpenter 
shop on the company’s premises. A few 
days after his firing the plaintiff returned 
to pick up his pay check. He asked to see 
one of the company’s officials regarding re- 
employment at higher wages, and testified 
that if his request for a raise was refused, 
he did not intend to return to work. He 
was unable to find the official that he wished 
to talk to, and thus engaged in conversation 
with a night watchman. The night watch- 
man left the plaintiff in order to go to the 
dock and work on a barge. The plaintiff 
went to the water’s edge in order to begin 
a conversation with another employee of 
the company. The barge exploded and the 
plaintiff was injured. He brought an action 
against the company for his injuries. The 
trial court awarded judgment to the com- 
pany, but the appellate court reversed the 
decision and granted judgment to the plain- 
tiff. An appeal was taken. 

Held: Judgment for the plaintiff reversed. 
The state supreme court stated that the 
plaintiff was an invitee on the company’s 
premises as to the building where he was 
to pick up his pay check and also as to 
the carpenter shop where his personal be- 
longings were located. However, it said 
that he was not an invitee as to other 
buildings and parts of the company’s premises. 
It cited the rule found in 30 Texas Juris- 
prudence 863, ‘“‘Negligence,” Section 180, 
which states: 

“The owner or occupant may be held 
liable only where it appears that the victim 
sustained the injury while using a part of 
the premises which was designed for his 
accommodation or use. A recovery is 
not sustainable where the evidence leads to 
the conclusion that ‘it could not have been 
reasonably anticipated’ that he would at- 
tempt to go to the which the 
injury occurred.” 


place in 


The court noted that the plaintiff was 
beyond the carpenter shop when he went to 
the water’s edge to talk to an employee of 
the company, and thus had exceeded the 
limits of his invitation, giving him the 
status of a trespasser. The only duty owed 
to a trespasser by the owner of land, the 
court said, is that he not injure him wilfully, 
wantonly or through gross negligence. In- 
as the court could not find the 
company guilty of such conduct, judgment 
for the plaintiff was reversed.—Burton Con- 


asmuch 


Negligence 


struction & Shipbuilding Company, Inc. v. 
Broussard. Texas Supreme Court. Decem- 
ber 8, 1954. 4 NecLIGENcE Cases (2d) 303. 


Blind Pedestrian Guilty 
of Contributory Negligence 


A blind person who sustained injury when 
he fell from a mound of dirt at a location 
where he knew street repairs were being 
made had no cause of action against 
the municipality, due to his contributory 
negligence. North Carolina. 


The plaintiff, who was blind, sustained 
injuries when he fell down a slope which 
had been created in order that a curbing 
might be put on a street which was under- 
going construction. It appears that the 
plaintiff knew that construction work had 
been going on at the site where he was 
injured, and that he avoided going in that 
direction for a period of time. He then 
assumed, according to the testimony, that 
the construction was completed except for 
curbing, and ventured forth in that direction 
with his dog without asking anyone the 
condition of the street. The construction 
work was plainly visible in the daytime to 
one who had sight. 


The plaintiff brought an action for his 
injuries against the municipality, and sub- 
sequently filed an amended complaint against 
the paving company. At the close of the 
evidence, the court nonsuited him, and an 
appeal was taken. 


The state supreme court affirmed the 
decision for the defendants. It said that 
it would seem it was not the duty of the 
defendants, in the exercise of reasonable 
diligence, to place a signal or guard at the 
slope during the daytime when it was plainly 
visible. Even if the defendants were to be 
considered negligent, said the court, the 
plaintiff's contributory negligence would 
bar his recovery. It declared that a per- 
son who has a disability must exercise a 
higher degree of care for his own safety 
than a person who has no disability. Under 
the facts, the court concluded, the plain- 
tiff had no right to assume that the path 
was in a reasonably safe condition. He 
voluntarily went into a place of danger, it 
said, which would not constitute ordinary 
care for a person with his disability and, 
thus, he must be considered to have been 
contributorily negligent—Cook v. City of 


Winston-Salem et al. North Carolina Su- 
preme Court. February 4, 1955. 4 NeEc- 
LIGENCE Cases (2d) 485. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Garnisher’s Position 
No Better Than Insured’s 


The insured’s failure to comply with the 
terms of a fire insurance policy precludes 
an action by the garnisher of the insured 
against the insurance company, as the 
garnisher’s position is no better than the 
insured’s. Colorado. 


The defendant fire insurance company is- 
sued policies to the owners of a restaurant 
The insureds subsequently pur- 
chased some fixtures from the plaintiff fix- 
ture and supply corporation, giving a chattel 
mortgage to the corporation in the amount 
of $3,173.03, representing the unpaid balance 
of the purchase price. No mention of the 
mortgagee was made in the policies. A fire 
destroyed the restaurant and fixtures. There 
was evidence of kerosene about the premises, 
and the city fire chief concluded that the 
fire was of‘incendiary origin. The insured 
signed a nonwaiver agreement in which it 
was provided that the insurer might pro- 
ceed with an investigation without an estoppel 
or waiver of the rights of any of the parties. 
The policy required that proof of loss be 
furnished within 60 days from date of loss. 
The insured filed his proof of loss after the 
60-day period had expired, and in the proof 
failed to relate the fact of an encumbrance 
on the property. The insurer rejected the 
claim after investigation, on the grounds 
that the insured did not comply with the 
terms of the policy in the filing of his proof 
of loss. 


business. 


Another provision of the policy stated 
that suit must be commenced within 12 
months from the inception of the loss. 
Nearly three years after the fire the fixture 
company brought suit on a note, secured by 
the chattel mortgage on the fixtures, given 
by the insureds, who confessed judgment. 
The fixture company caused a writ of 
garnishment to be issued and served on 
the insurer, who denied that it was indebted 
to the insureds, and stated that the proofs 
of loss filed by the insureds did not com- 
ply with the policy conditions. The trial 
court found that the insureds could not 
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recover and, therefore, the garnisher could 
not recover as it had no more rights than 
the insured. 


The judgment for the insurer was affirmed 
by the state supreme court. The court 
noted that the garnisher was in no way a 
party to the contracts of insurance and that 
there was no loss-payable clause in their 
favor endorsed on the policies. It dispensed 
with the fixture company’s contention that 
it was lulled into a sense of security by the 
actions of the insurer in investigating the 
claim by noting that there was a non- 
Waiver agreement in existence. The court 
said that it is a generally accepted rule that 
the failure to comply with the provision of 
filing proof of loss within a stipulated time 
will not void a policy providing that a satis- 
factory excuse for noncompliance is given. 
The trial court, it noted, as trier of the 
facts, determined in effect that the noncom- 
pliance was inexcusable. 

The court said that another policy provi- 
sion was broken when suit was brought 
after the elapse of one year from the loss, 
and it noted that it was not the insureds 
that brought the action, but a garnisher 
with no greater right than the insureds, who 
failed to comply with the policy’s provi- 
sions.—Capitol Fixture & Supply Company v 
National Fire Insurance Company of Hart- 
ford. Colorado Supreme Court. January 24, 
1955. 8 Frre anpD Casuatty CAseEs 585. 


Short Shorts from the Courts 


Arkansas. . . Cancellation was not effected 
by returning the premium to the insured 
where the insurance company was aware 
that the insured property was mortgaged and 
that the fire insurance policy required ten 
days’ notice to the mortgagee to effect a 
cancellation of the policy—Boon v, Arkansas 
Mutual Fire Insurance Company 
Arkansas Supreme Court. February 14, 1955. 


8 Frre AND CASUALTY CASEs 622. 


Farmers 


Illinois . . . The disappearance of money 
was not proof that it was destroyed, and 
even if the insured’s conjecture was correct 
that the money was burned with trash by 
accident, there was no coverage under the 
currency exchange policy as the destruction 
occurred outside of the insurable area cov- 
ered by the policy.—Meyer v. United States 
Fidelity & Guaranty Company. Illinois Ap- 
pellate Court, First District. March 7, 1955. 
8 Fire AND CASUALTY CASEs 611. 
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LIFE 
| Summaries of 


Decisions Recently Reported 
by CCH LIFE INSURANCE 


Selected 
REPORTS | 


Right-of-Examination Clause 
Bars Future Disability Benefits 


An insured cannot recover future disa- 
bility benefits under the theory of antici- 
patory breach where the accident policy 
states that the insurer has the right to 
examine the insured during the pendency 
of a claim. Kansas. 


The insured was covered under an acci- 
dent insurance policy issued by the defend- 
ant insurer. He injured his leg and received 
monthly compensation in the 
amount of $100. Subsequently, the insurer 
refused to continue the monthly payments, 
and demanded that the insured pay his 
premium. The insured brought an action 
in which he alleged that his injury caused 
him to be permanently, wholly and con- 
tinuously disabled and could cause him to 
be wholly disabled for the balance of his 
life. He asked the court to award future 
disability benefits based on his life expect- 
ancy. It was contended that such payments 
are recoverable under the theory of antici- 
patory breach if that breach is of a bilateral 
contract. Reference was made to Mabery v. 
Western Casualty and Surety Company, 173 
Kan. 586, 250 Pac. (2d) 824, and Upham vw. 
Shattuck, 151 Kan. 966, 101 Pac. (2d) 901, 
as authority for the statement. A 
demurrer by the insurer was sustained, and 


prescribed 


above 


an appeal was taken. 


The state supreme court affirmed the trial 
court’s position that future disability bene- 
fits could not be obtained by the insured, 
and judgment for the insurer was affirmed. 
The court indicated that it could not give 
the two cases cited above quite the weight 
that the insured had given. The insured’s 
right to recover is governed by the con- 
Reference was made to the 


tract, it said. 


following clause: 

“8. The Association shall have the right 
and opportunity to examine the person of the 
Insured when and so often as it may reason- 
ably require during the pendency of claim 
hereunder, and also the right and oppor- 
tunity to make an autopsy in case of death 


Life, Health—Accident 


The 


where it is not forbidden by law.” 
purpose of this clause, the court noted, is 
to provide a means whereby the insurer 
may ascertain at any time it deems advis- 


able whether an insured to whom it is 
making payments is still totally disabled. 
To hold that an insured might bring an 
action and obtain a binding adjudication 
that he was totally disabled would be to 
render the clause meaningless, and would 
amount to writing a new contract for the 
parties. 


The court referred to Mobley v. New 
York Life Insurance Company, 295 U. S. 632, 
55 S. Ct. 876, wherein under similar facts 
the Supreme Court said: 


“Mere refusal, upon mistake or misunder- 
standing as to matters of fact or upon an 
erroneous construction of the disability 
clause, to pay a monthly benefit when due 
is sufficient to constitute a breach of that 
provision, but it not amount to a 
renunciation or repudiation of the policy.” 


The evidence indicates no bad faith on 
the part of the insurer, it stated, but only 
a refusal to pay due to a natural doubt as 
to whether the insured is actually totally 
disabled. That question will be settled at 
subsequent proceedings.—Southard v. Mu- 
tual Benefit Health & Accident Association 


does 


of Omaha. Kansas Supreme Court. No- 
vember 13, 1954. 2 Lire Cases (2d) 154. 
Clause Which Reduces Benefits 
After Age 60 Held Ambiguous 

A clause reducing by 50 per cent “all 


indemnities payable” after the age of 60 
is ambiguous and does not affect the 
insured’s benefits which are already in 
the course of payment upon his reaching 
that age. District of Columbia Circuit. 


Two accident and health policies cover- 
ing the insured were issued by the defend- 
ant insurer. Approximately three months 
before his sixtieth birthday the insured 
became totally disabled by disease, and the 
insurer duly made payments to him under 
the policies. When the insured reached his 
sixtieth birthday, the insurer reduced the 
payments by 50 per cent. The policies in- 
volved were substantially identical as to all 
pertinent provisions. In its discussion, the 
court referred to the policy designated as 
“The Perfection Policy,’ which contained 
the following Clause “N”: 


“The term of this policy commences upon 
the date hereof and runs until the insured’s 
seventieth birthday. After the insured passes 
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his sixtieth birthday all indemnities payable 
under this policy will automatically be re- 
duced Fifty Per Cent.” 


The insured brought an action in which 
he contended that the reduction was in- 
tended to apply only to disabilities arising 
after the age of 60, and had no effect upon 
those arising earlier and continuing after 
that age. The insurer contended that the 
language was unambiguous, and that pay- 
ments should be reduced by one half after 
the insured reaches 60. The trial court 
awarded judgment to the insurer, and the 
insured appealed. 


Held: Judgment for the insurer should 
be reversed, and judgment entered for the 
insured. The court said that the layman in 
reading the entire policy could reasonably 
conclude that Clause “N” applies the re- 
duction in coverage only to those disa- 
bilities arising after age 60, and that total 
disability occurring before that age enjoys 
full coverage even though it continues be- 
yond that age. This construction, the court 
noted, was placed upon similar provisions 
involved in Hobson v. Mutual Benefit Health 
& Accident Association, 14 Lire CAses 603, 
99 Cal. App. (2d) 330, 221 Pac. (2d) 761 
(1950), and Boillot v. Income Guaranty Com- 
pany, 231 Mo. App. 531, 102 S. W. (2d) 
132 (1937). 


In conclusion, the court ruled that inas- 
much as there was an ambiguity involved 
in the policy provisions, public policy dic- 
tates that it be resolved in favor of the insured. 


A dissenting opinion concurred with the 
trial court’s holding that the language of 
Clause “N” is unambiguous.—Buchanan v. 
Massachusetts Protective Association, Inc. 
United States Court of Appeals for the 
District of Columbia Circuit. March 3, 
1955. 2 Lire Cases (2d) 169. 


Endorsement of Group Certificate 
Necessary to Change Beneficiary 


Where the group certificate provides that 

it must be endorsed in order to change 

the beneficiary under the group policy, a 

letter expressing an intention to change 

the beneficiary was not sufficient when 
the insured unreasonably failed to pro- 
duce the certificate. Fifth Circuit. 

The deceased was covered under a group 
life insurance policy. His widow (second 
wife) claimed the benefits of his policy in- 
asmuch as she was the named beneficiary 
under the policy certificate. The children 
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of the deceased (by his first wife) seek to 
recover one half of the policy proceeds on 
the ground that the deceased made a change 
of beneficiary to this effect. As a result of 
these conflicting claims, the insurer brought 
an interpleader action. The policy certifi- 
cate contained the following provision: 


“Section 15. Change of Beneficiary. 

“The employee may, from time to time, 
change the beneficiary by filing written 
notice thereof with a duly authorized repre- 
sentative of the insurance company, ac- 
companied by this certificate. Such change 
shall take effect upon indorsement thereof 
by the insurance company on this certifi- 
cate, and, unless the certificate is so in- 
dorsed, change shall not take effect. After 
such indorsement the change will relate 
back to and take effect as of the date the 
employee signed said written notice of 
change, whether the employee be living at 
the time of such indorsement or not, but 
without prejudice to the insurance company 
on account of any payment made by it 
before receipt of such written notice.” 

On September 21, 1952, the deceased 
wrote a letter to his immediate supervisor 
in which he stated he desired that his 
children receive half of the policy proceeds. 
He added that his daughter would bring the 
certificate to have it endorsed. The super- 
visor did not know of the letter until Octo- 
ber 6, as his work had kept him from his 
office desk. He immediately sent the letter 
to the head of the insurance and annuity 
section of the company. The evidence indi- 
cated that the letter was not read until 
after the death of the deceased that day. 

The Fifth Circuit affirmed the trial court’s 
judgment for the widow, and held that the 
letter alone did not bring about a change 
of beneficiary. The court cited the case of 
Kotch v. Kotch, 15 Lire Cases 644, 251 S. W. 
(2d) 520, where under similar facts it was 
ruled that no change of beneficiary was 
brought about. 


The court noted that the deceased had 
had previous experience in changing the 
beneficiary of his policy, and that his letter 
left no doubt that he remembered the 
necessity of producing the certificate. This 
requirement, though within his power, was 
never complied with. The deceased acted 
unreasonably in failing to procure the cer- 
tificate for endorsement when his daughter 
failed to bring it in, the court concluded. 
—Ellington et al. v. Metropolitan Life Insur- 
ance Company. United States Court of Ap- 
peals for the Fifth Circuit. December 14, 
1954. 2 Lire Cases (2d) 139. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH | 
AUTOMOBILE INSURANCE 

REPORTS 


Fraud in Procurement of Policy 
Bars Third Parties’ Action 


Where the policy was fraudulently pro- 
cured and was not certified as proof of 
financial responsibility, injured third par- 
ties had no right under either the finan- 
cial responsibility act or the direct action 
statute to proceed against the insurer. 
Louisiana. 


The insurer ‘brought a declaratory juds- 
ment action in order to obtain a declaration 
of nonliability on an automobile liability 
policy issued by it. “Fraud on the part of the 
insured in the procurement of the policy 
was alleged. The defendants were the in- 
sured, his brother and the third parties 
injured as a result of the alleged reckless- 
ness of the brother. The facts showed that 
the real owner of the insured car was the 
insured’s brother, who was afflicted with a 
physical impairment to his left arm which 
was clearly discernable. The insured did‘not 
apply for the insurance, pay the premium, 
or any part thereof, and never had. the 
policy or the car in his possession. The 
insurance was procured over the telephone 
by a person who acted as agent of the in- 
sured and his brother. Subsequent to the 
telephone conversation, the policy was riailed 
to the insured. It declared that the injured 
was the sole owner of the car. : 

The court said that the insured ard his 
brother knew that the statement they gave 
as to ownership of the car was false, and 
that they intended the insurer woulil rely 
on it. Inasmuch as the policy would not 
have been issued but for this false repre- 
sentation, the court declared that insofar 
as the insured and his brother were con- 
cerned, the insurer was entitled to cancel 
the policy. 

In regard to whether the injured third 
parties could bring an action against the in- 
surer under the financial responsibility act, 
the court noted that a motor vehicle lia- 
bility policy under the act is defined as one 
which has been certified as proof of future 
financial responsibility, as provided in the 
act itself. Inasmuch as the policy in ques- 


Automobile 








tion was not certified, the court concluded 
that the third parties cannot rely on the 
act in the bringing of their action. 


The contention that the injured parties 
had a right to proceed against the insurer 
under the direct action statute was also 
rejected by the court. It said where a 
policy is breached by the insured before an 
accident occurs, cancellation may be ob- 
tained by the insurer, and in such cases the 
rights of third parties under the voided 
policy are lost. In the present case, the 
policy was breached by fraud in its pro- 
curement which, of course, occurred before 
any accident.—New Zealand Insurance Com- 
pany, Ltd. v. Holloway et al. United States 
District Court for the Western District of 
Louisiana. September 8, 1954. 5 Automo- 
BILE Cases (2d) 143. 


Drive-In Theater Not Liable to 
Person Injured by Unlighted Car 


A drive-in theater is not liable for the 
injuries sustained by a person who was 
forced to jump from the path of a vehicle 
which was proceeding without lights 
down a darkened lane in the theater. 
Fourth Circuit. 


The plaintiff, a patron of the defendant 
drive-in theater, was injured when she fell 
as the result of jumping backward to get 
out of the way of an automobile which 
was proceeding without lights down one of 
the lanes of the darkened theater. She 
brought an action in which she alleged that 
the theater was negligent in allowing auto- 
mobiles to move in the darkened theater 
without lights and not providing means of 
warning patrons who might be in the lanes 
in which the cars are traveling. In regard 
to the theater’s requirement that automo- 
biles turn off their lights on entering the 
theater, plaintiff's counsel said to the trial 
judge: “I am asking you to instruct the jury 
that the jury may consider that as to whether 
or not it is negligence.” The court replied: 
“Very well. They may consider it, but I 
have also told them from the nature of the 
business it would seem to be inconsistent 
not to turn off the lights. But they can 
consider it along with other things.” No 
further exception was made by plaintiff's 
counsel. Judgment was awarded to the 
theater, and an appeal was taken. 

Plaintiff contended on appeal that cus- 
tom rather than reasonable prudence was 
made the standard of due care in the trial 
court’s charge. The Fourth Circuit, how- 
refuted this argument by referring 
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ever, 





to the words of the trial court which, in 
substance, were that custom would not be a 
defense if the theater had failed to provide 
a reasonably safe place consistent with the 
nature of the business. 

It was further contended by the plaintiff 
that the trial court unduly limited the testi- 
mony as to the need for lights or for ushers 
with lights to guide the cars. The Fourth 
Circuit noted the exclusion of the testi- 
mony of a witness to the effect that on one 
occasion she had ushers with lights 
guiding cars in another theater, but 
that the court later declared it would admit 
evidence as to practices followed in other 
theaters by persons who had knowledge of 
such practices, and the plaintiff made no 
effort to introduce evidence of this sort. 


seen 
said 


The Fourth Circuit concluded that there 
was nothing in the record which would 
justify disturbing the verdict of the jury 
in favor of the theater—Montgomery v 
Marva Theater3, Inc. United States Court 
of Appeals for the Fourth Circuit. Decem- 
ber 28, 1954. 5 AutoMosILE Cases (2d) 201. 


Finance Company Not Agent 
of Insurance Company 


Where a mortgage agreement permits a 
finance company to purchase insurance as 
an insured party, if it does so it is acting 
as a principal, and not as an agent of the 
insurer, and a representation by the 
finance company that the insured is fully 
covered works no estoppel upon the in- 
surer. Ohio. 


The insured brought an action against 
the insurer to recover for the loss of his 
truck by fire. The insurer had refused to 
pay the loss on the ground that the insured 
violated an endorsement on the policy which 
Stated that the use of the truck was limited 
to a radius of 50 miles. ‘The evidence indi- 
cated that the truck was used in violation 
of this limitation, but the insured urged that 
an employee of the finance company, which 
held a mortgage on the truck, informed him 
immediately after the loan was made and 
the mortgage executed that the truck was 
fully covered. The insured contended that 
the finance company was an agent of the 
insurer, and that the insurer was estopped 
to deny that the truck was fully covered. 
The insured sought to establish a course 
of conduct in order to prove that this 
agency existed. It appeared that when a 
mortgagor had no insurance on the mort- 
gaged property, the finance company would 
secure the necessary information from the 
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mortgagor and forward it to the insurance 
company. The insurer would issue the 
policy and forward it to its licensed agent 
who would forward it to the insured. The 
premium was computed by the finance com- 
pany, added to the amount of the loan and 
eventually paid by the mortgagor, with the 
finance company making the payment to 
the insurer. 

Under the terms of the mortgage the 
“mortgagee or mortgagee’s assignee, as a 
creditor of the mortgagor, is authorized to 
purchase any and all such insurance at the 
mortgagor’s expense.” The insurance policy 
provided: “The insured under this policy 
is the above named insured and Commercial 
Credit Company and/or Affiliated Compa- 
nies and/or Subsidiaries. Any loss here- 
under is payable to the insured.” The trial 
court awarded judgment to the insurer, and 
an appeal was taken. 

The appellate court affirmed the judg- 
ment for the insurer. The court declared 
that since the finance company was one of 
the insured parties and authorized to pro- 
cure the insurance, if it did so it would be 
acting as a principal and not as an agent. 
It could not be both for the two positions 
are incompatible. It concluded that the 
doctrine of estoppel, based upon the alleged 
agency of the finance company for the in- 
surer, had no application in the present 
case.—Bright v. Calvert Fire Insurance Com- 
pany. Ohio Court of Appeals. October 22, 
1954. 5 AutomosILe Cases (2d) 3. 


Short Shorts from the Courts 


Louisiana ... An insurance company that 
paid a claim to its insured under a lapsed 
policy was awarded restitution —General 
Surety & Insurance Corporation v. Corbello, 
Louisiana Court of Appeal. May 31, 1954. 
5 AUTOMOBILE Cases (2d) 84. 


New Jersey ... The owner of a car was 
competent to testify as to the cost of his 
car and its worth after the accident.—Carrie 
Nixon et al., Stanley Nixon v. Lawhon et al. 
New Jersey Superior Court. October 14, 
1954. 5 AutomosiLe Cases (2d) 176. 


Texas ... The insurance company was 
allowed to plead its policy defense against 
liability to an injured third party where the 
insured’s policy was not certified as proof 
of financial responsibility under the safety 
responsibility law.—McCarthy v. Insurance 
Company of Texas. Texas Court of Civil 
Appeals. September 8, 1954. 5 AUTOMOBILE 
Cases (2d) 148. 
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